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United States Court of Appeals foi[ the 

District of Columbia 

I 

I 

— 

i 

i 

No. 6309. | 

i 

John S. Bryan, Receiver of the North Capitol Savings 

Bank, Appellant, 

vs. 

Guardian Casualty Company, Intervening Petitioner. 


a Supreme Court of the District of Columbia. 

Equity. No. 52251. 

I 

i 

Harry W. Stephens, and B. F. Mitchell & George A. 
Unsinn, Trading as Mitchell & Unsinn, Plaintiffs, 

vs. 

Maryland-Montgomery Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

I 

Bo it remembered, That in the Supreme Court of thle Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit : 
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- J. S. BRYAN VS. GUARDIAN CAS. CO. 

1 Bill of Complaint. 

Filed December 23, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 52251. 

Harry W. Stephens, and B. F. Mitchell & George A. 
Unsinn, Trading as Mitchell & Unsinn, Plaintiffs, 


vs. 

Maryland-Montgomery Company, a Corporation, 

Defendant. 


To the Honorable the Chief Justice and Associate Justices 
of the Supreme Court of the District of Columbia: 

Your plaintiffs, B. F. Mitchell & George A. Unsinn, trad¬ 
ing as Mitchell & Unsinn and Harry W. Stephens, respect- 
full v show to this Honorable Court: 


I. That they are citizens of the United States and resi¬ 
dents of the District of Columbia as shown in the caption 
hereof, and bring this suit in their own right. 

II. That the defendant is a corporate citizen of the 
United States, organized under the laws of the State of 
Maryland, with its main office and place of business in the 
District of Columbia at 3262 K Street, Northwest, in said 
district and is sued in its own right. 

III. Your complainants Mitchell & Unsinn further show 
that they are creditors of said defendant in the sum of 
$45.20 for services rendered as tool sharpeners and the 
said plaintiff Harry \Y. Stephens as its Auditor at an 
agreed compensation during the year 1930 for period of 
services extending from May 1930 to November 14, 1930; 

that during said period of time his services for 
2 seven (7) weeks at Thirty-Five Dollars, ($35.00) per 
week was not paid, and there remains due and un¬ 
paid in the sum of Two Hundred and Forty-Five Dollars, 
($245.00), and that there is further due this complainant 


because of other services for overtime for which he was 
specially employed during said period referred to his com- 
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pensation therefor as agreed with the defendant Ibeing at 
a rate of $1.00 per hour entitling plaintiffs to receive there¬ 
for the additional sum of $100.00, making his present liqui¬ 
dated claims against said defendant the sum of Three Hun- 
dred and Forty-Five Dollars, ($345.00), no part of which 
has been paid and the entire amount thereof being due. 

IV. Your complainants further show that the total assets 
of the defendant company consist of a liquidated claim 
against the United States government for monevs due bv 
said government to said defendant on account of riprap 
stone delivered to said United States government under a 
contract between it and said defendant, duly existing and 
in full force and effect during the time of the service herein 
rendered by the plaintiffs, and on information ar^d belief 
vour plaintiffs sav that said sum so due bv the United 
States government aggregates approximately Fivp Thou¬ 
sand Dollars, ($5,000), but your plaintiffs are informed and 
believe that certain deductions by said government may be 
intended to the extent of approximately One Thousand Dol¬ 
lars, ($1,000.00) in the nature of penalties, leaving a net 
balance due on such contract of approximately Four Thou¬ 
sand and Eighteen Dollars, ($4,018.00) which is presently 
payable to said defendant company; that in addition to 
said monevs due to the defendant bv the United Stares gov- 
eminent it has other assets as follows: 

1 Pulsometer pump 

1 Gasoline Centrifugal pump—2 section hose 
3 7 Tripod Drifter drills 

5 steel stone skips 

Approximately 1 ton drifter drill steel 

2 Blacksmith outfits—including forges & anvils 

1 Blower fan 

2 Narrow Gauge railway car trucks 

Air piping and fittings 

4 Scows for use in handling stone on Anacostia RiVer 

all of said properties being of the value as plaintiffs are 
informed and believe not to exceed One Thousand Dollars 
($1,000.00), but that plaintiffs are not experts in the valua¬ 
tion of such properties and do not know exactly the state of 
repair which they are in and cannot accurately fix their ap¬ 
proximate value, that said defendant corporation is! totally 
and wholly insolvent, its passed due liabilities aggregating 
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more than $28,000 including obligations due Banks and 
miscellaneous creditors, including payroll, hauling accounts 
and labor and material accounts, that various suits and de¬ 
mands are being pressed against the corporation and its 
miscellaneous assets are widely scattered and neglected and 
rapidly depreciating in value. 

\ . With respect to the funds due the defendant by the 
United States government your complainants show that 
there is a variety of claimants to said fund under alleged as¬ 
signments thereof by defendant company, one of which as¬ 
signments having been made, as complainants are informed 
and believe, in favor of the Guardian Casualty Company of 

Buffalo, Xew York, which said assignment is now held bv 

• 

the Washington representative of said company under 
which the right is claimed to receive payment of the balance 
due by the United States Government; that one or more 
previous assignments were made of the same fund to vari¬ 
ous persons but whether or not any claim thereunder is be¬ 
ing made or will be made your complainants are not advised. 

VI. Your Complainants further show that there is not 
due to the said Guardian Casualtv Companv of 
4 Buffald, Xew York, as surety on the bond of said de¬ 
fendant any moneys on account of disbursements 
made by said bonding company, but said company is claim¬ 
ing the right to receive the total proceeds of the contract 
with the United States, to-wit, the sum of $4,018.00 ad¬ 
mittedly due on said contract with the expressed purpose 
and intention of distributing said money to allegedly pre¬ 
ferred claimants thereto, said distributions to be made by 
said Guardian Casualty Company or its agents irrespective 
of the demands of payment by the creditors who may or may 
not have priority rights or who may or may not have as¬ 
signments, it being the intention of said Surety Company, 
as plaintiff is informed and believes and therefore avers, 
to make such distribution as to it the priority right of pay¬ 
ment may appear to be, said company’s agents intending to 
use their own judgment as to such priorities and said as¬ 
signee claiming the right to receive said assignment by rea¬ 
son of its having been the surety on said defendant’s bond 
on its said contract with the United States government for 
the delivery to said government of 15,000 tons more or less 
of riprap sea wall foundation stone along the Anacostia 
River in the District of Columbia, said contract bearing date 
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of May 12, 1930, a photostatic copy of which contract will 
be exhibited to the Court at the hearing hereof; that under 
the terms of the contract aforesaid said defendant agreed to 
deliver to the United States 15,000 tons of riprap sjea wall 
foundation stone alone* the Anacostia River in Washington, 
D. (A, for the consideration of $2.74 per ton in strict ac¬ 
cordance with the specifications, schedule and drawings sub¬ 
mitted by the War Department of the United States rjpon its 
project known as Reclamation of Anacostia River bflats of 
the District of Columbia said contract requiring said de¬ 
liveries at fixed times and under which contract cer- 
5 tain deliveries were made, because of which deliveries 
the defendant now expects to receive from the [United 
States the said sum of $4,018.00 herein referred to in para¬ 
graph 4 and hopes to receive an additional sum purported 
to have been charged against said contract by reason of 
penalties for non-delivery in accordance with the terms of 
the specifications and contract. 

VII. That the said defendant corporation has ceased to 

function as a corporation, its officers and directors taking- 
no interest in its affairs, having no meetings, and carrying- 
out no corporate activities, and that said corporation is 
without any plans of re-organization, re-financing, re-capi¬ 
talization, or renewed operation and has no intention as 
your complainants are informed and believe of doinj? any¬ 
thing further as a corporation, except ultimately to dissolve 
said corporation. I 

VIII. Your complainants further say that they halve re¬ 
peatedly conferred with the president of the corporation, 
Dr. F. M. Criswell, who has advised them as alleged in the 
last paragraph hereof, said President of said defendant cor¬ 
poration assuring your complainants that his sole desire is to 
see all of the assets of said corporation property conserved 
for the benefit of the creditors of said corporation ajnd an 
equitable distribution thereof to the best possible advantage 
to such creditors to whom the corporation is indebted and 
with a desire to have all question of equitable or legal prior¬ 
ity disposed of by a Court of Equity rather than by any in¬ 
dividual or corporation or the agents thereof. 

IX. That said Guardian Casualty Company, surety <j>n the 
bond of said defendant as aforesaid, either now has 0r in¬ 
tends to receive forthwith from the United States gdvern- 
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ment a check or draft of $4,018.00, admittedly due 
G said defendant, growing out of the part performance 
bv said defendant of its contract with the United 
States government dated as aforesaid, and that to permit 
the same to pass to the said company or its said agents and 
to be distributed by them in accordance with the views of 
said company as to what are the existing equities would 
work an irreparable injury to your complainants and others 
similarly situated in case the action of said company or its 
agents should be contrary to the actual legal or equitable 
rights of your complainants, and while your complainants 
make no charge of any corrupt or inequitable conduct 
against said company or its said agents, nevertheless your 
complainants j do respectfully represent that all of such 
equities should be determined and passed upon by this Court 
and the funds distributed in accordance with this Court's 
rulings as to what such priorities are in order that all credi¬ 
tors mav be fullv satisfied at the determination of this pro- 
ceeding that their rights have been fully respected and 
protected. 

X. Your complainants further show that in view of the 
exigencies set forth hereinabove and the present complete 
insolvency of the defendant and the threatened distribution 
of its assets under an alleged assignment, and in view of the 
abandonment of corporate functions by the said defendant 
through its directors and officers that a receiver for said 
assets should be forthwith appointed to hold and conserve 
the same and to require that all creditors shall prove their 
claims to said receiver and proof of any alleged priorities 
of payment therefrom and a final distribution in accordance 
with the law in equity made by a receiver of this court and a 
full report thereof submitted to this Court for approval. 


Wherefore, the premises considered, your complainants 
pray: 

7 1. That the process of this Court issue against the 

defendant demanding it to answer the exigencies of 
this bill. 

2. That a receiver for the assets of the defendant com¬ 
pany be appointed with all the usual powers of receivers 
appointed by the Equity courts of the District of Columbia 
and particularly with the power to take, collect and con¬ 
serve all assets, choses in action and accounts receivable 
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and physical properties and hold and disburse of the same 
in accordance with the Order of this Court. 

3. For the final decree distributing the assets in the 
hands of the receiver proposed to be appointed hereby in 
accordance with equity and the priorities established. 

4. For all other relief to which the Court may find plain¬ 
tiffs are entitled by reason of the allegations herein set out. 

GEORGE A. UNSINN, 

HARRY W. STEPHENS, 

Complainants. 

R. H. McNEILL, j 

Attorney for Complainants. 


District of Columbia, ss: 

Personally appeared before me Harry W. Stephens and 
George A. Unsinn, who being first duly sworn, depose and 
say: that they have read the foregoing bill by them sub¬ 
scribed and the facts therein stated of their own knowl¬ 
edge are true and those stated on information and belief 
they believe to be true. 

GEORGE A. UNSINN. 
HARRY W. STEPHENS. 

Subscribed and sworn to before me this 23 day of De¬ 
cember, A. D. 1930. 

1 notarial seal.] C. C. BOSWELL, 

Notary Public, D. C. 


8 Intervening Petition of North Capitol Savings Bank, 

a Corporation. 

Filed June 12, 1931. 

#**#### 

To the Honorable the Justice holding the said Court: 

The intervening petition of the North Capitol Savings 
Bank, a corporation, respectfully states as follows: 

One. The intervenor is a corporation organized and ex¬ 
isting under the laws of Arizona, and is engaged in the 
banking business in the District of Columbia. 

Two. The defendants made parties hereto in additipn to 
the defendants named in the original bill of complaint, are 
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the following: Andrew W. Mellon, Secretary of the Treas¬ 
ury, who is sued in his official capacity as such, and \Y. 0. 
Woods, Treasurer of the United States, who is likewise 
sued in his official capacity as such. 

Three. On and prior to August 23, 1930, the United 
States was indebted to the defendant, The Maryland-Mont¬ 
gomery Company, a corporation, sued in the original bill 
of complaint under the name of Maryland-Montgomery 
Company, for a balance due upon a certain contract there¬ 
tofore made with the United States by the said The Mary¬ 
land-Montgomery Company, which balance, the intervenor 
is advised and believes and so alleges, was the approximate 
sum of $4,018; on. to wit, August 23, 1930. the said The 
Maryland-Montgomery Company, by a paper writing under 
seal, a copy of which is annexed hereto and made 
9 a part hereof as intervener’s exhibit “A”, made 
and delivered its power of attorney appointing one 
F. Henrv Coates, who was acting as agent for the inter- 
venor, its attorney in fact, to receive, indorse and collect 
checks in its name for whatever account, drawn on the 
Treasury of the United States, and to give full discharge 
for same. The collection and indorsement of a check for 
the above mentioned indebtedness of the United States 
to defendant, The Maryland-Montgomery Company, was 
contemplated and intended by the said power of attorney. 
The erasures and other changes appearing in the said 
power of attorney were made before the delivery thereof. 

Four. On, to wit, September 13, 1930, the said defendant, 
The MarylandiMontgomery Company, a corporation, ap¬ 
plied to the intervenor for a loan, and agreed as a part 
of the consideration therefor to deliver the aforementioned 
power of attornev were made before the deliverv thereof, 
aforementioned indebtedness due to the said defendant 


corporation by the United States, as collateral security for 
the said loan, and relying thereupon on the said date of 
September 13, 1930, the intervenor loaned to the said de¬ 
fendant corporation the sum of $3,800, and the said de¬ 
fendant corporation, as evidence of such indebtedness, 
made and delivered to the intervenor its certain promis¬ 
sory note of that date, whereby it undertook and promised 
to pay to the intervenor or its order the full sum of $3,800, 
with interest thereon, thirty days after date, or on demand 
at the option of the holder, and, as well, reasonable conn- 
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scl fees and costs, and, at the same time, it deposited with 
the intervenor and pledged as collateral security for the 
payment of the indebtedness evidenced by the said note, 
the power of attorney mentioned in paragraph three hereof, 
thereby intending to assign and, in equity, assigning to 
the intervenor, the aforementioned indebtedness! of the 


United States to the said defendant, The Maryland-!Mont- 
gomery Company. A copy of the said promissory note 
and agreement as to the collateral security is annexed 
hereto and made a part hereof as intervenor\s exhibit “B”. 

Five. Although frequent demands were made by the in¬ 
tervenor upon the said The Marvland-Montgomerly Com- 
pany, a corporation, for the payment of the said bote re¬ 
ferred to in paragraph four hereof, no part of tljc prin¬ 
cipal or interest thereon has been paid, although thb whole 
amount of the indebtedness so evidenced is overdue and 
unpaid. The intervenor has further sought to have 
10 a check for the aforementioned sum of money due 
and payable by the United States to the sa|id The 
Maryland-Montgomery Company, paid over to the} attor¬ 
ney in fact named for the collection of the same,! in the 
power of attorney, aforementioned, which paymjent, if 
made, would have been for the benefit of the intcivcnor; 
but payment of the said fund has not been made, although 
it is overdue and payable, and the only act remaining to 
be done by any officer or official of the United Spites in 
respect of the making of such payment, according j to the 
intervener's best knowledge, information and belief, is to 

draw a check or voucher for the same and to make deliverv 

% 

thereof. 

Six. The intervenor is advised and believes and so al¬ 
leges that by virtue of the matters hereinbefore avjerred, 
it is entitled to have this Court enter a decree requiring 
the payment of the said fund, either directly to thei inter¬ 
venor or to the attornev in fact named in the saidlintcr- 

* . , j. 

veiling petition, which attorney in fact acted for the inter¬ 
venor in becoming such attorney, and who was alnd is 
agent for the intervenor in that behalf. 

Seven. As appears from the record of this cause, on, 
to wit, December 23rd, 1930, Robert H. McNeill, Esquire, 
and Joseph T. Sherier, Esquire, attorneys of this Court, 
were appointed receivers of the assets of defendant!, The 
Maryland-Montgomery Company, a corporation, afid, in 
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the original bill of complaint upon which the appointment 
of these receivers was based, it was averred, in substance, 
that the aforementioned fund heretofore due and owing 
by the United States to the said defendant, The Mary- 
land-Montgomerv Company, had not been paid and that 
conflicting claims of purported assignments thereof, had 
been or would be asserted. And one of the apparent pur¬ 
poses of the original bill of complaint is to have the said 
receivers authorized to collect and deal with the said fund, 
under this Court's direction, of course, as one of the as¬ 
sets of the said The Maryland-Montgomerv Company. 
The intervonor further alleges that the remaining assets 
of thei defendant. The Marvland-Montgomerv 
11 Company, according to its best knowledge, infor¬ 
mation and belief, will be wholly inadequate to sat¬ 
isfy its indebtedness to the intervenor evidenced bv the 
«. * 

aforementioned promissory note; that it will suffer great 
and irreparable injury if the said receivers are authorized 
to collect the said fund and to apply it to the general in¬ 
debtedness of! the said defendant, The Maryland-Mont- 
gomcry Company, or to make any application of it to any 
indebtedness other than to the single indebtedness of the 
said defendant to this intervenor; that it will suffer injury 
through delay and expenses incurred in conserving and 
disbursing this fund if the receivers are authorized to col¬ 
lect and hold itlie same; that the intervenor is entitled in 
this proceeding to have a decree entered directing and re¬ 
quiring Andrew W. Mellon, Secretary of the Treasury, 
and AY. (). Woods, Treasurer of the United States, either 
or both of them, according to the practice of the Govern¬ 
ment in that behalf, to draw and deliver to this interve¬ 
nor 's order, or to the order of P. Henry Coates, the afore¬ 
mentioned attorney in fact, whatever amount that remains 

%/ 

unpaid and which is due from the United States to the 
said The Maryland-Montgomery Company, a corporation, 
and was contemplated in or by the aforementioned power of 
attorney. And this intervenor is entitled to ask the Court 
to direct the said receivers, by appropriate order, to re¬ 
frain from collecting the aforementioned sum, or any part 
thereof, from the said United States, until a hearing can 
be had hereon. 

Wherefore, the premises considered, your petitioner 
prays: 
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1. That it may be allowed to intervene in this (Jause as 

a party plaintiff, and that this petition may be filed by 

wav of such intervention. 

* 

2. That Andrew AY. Mellon, Secretarv of the Treas- 

* I 

ury, and AY. 0. AYoods, Treasurer of the United! States, 
may be joined in this cause as parties defendant, that 
process mav be issued against them and that thev mav 
be required to answer the exigencies of this inter- 
12 veiling petition. 

3. That the intervening petitioner may be decreed 
to be the equitable assignee or to have an equitable lien 
upon the aforementioned fund due and owing by the!United 
States to The Alaryland-Montgomerv Company, ! a cor¬ 
poration, or to its receivers. 

4. That the Court, by appropriate decree or order, will 
require defendants Andrew AY. Arellon, Secretary of the 
Treasury, and/or AY. 0. AYoods, Treasurer of the United 
States, to pay over and deliver to the intervenor oif to the 
said P. Henry Coates, attorney in fact, for its benefit, so 
much of whatever fund that it has on hand to thc| credit 
of or belonging to the said defendant, The Marvland-Mont- 
gomery Company, a corporation, up to the principal Amount 
of $3,800, with interest thereon at the rate of 6% per annum 
from September 13th, 1930, plus a reasonable sum as 
counsel fees and the intervenor’s costs in this proceed¬ 
ing, and that pending the final hearing hereon, defendants 
Andrew AY. Alcllon, Secretary of the Treasury, and AY. (). 
AYoods, Treasurer of the United States, may be enjoined 
from paying the said fund or any part thereof, either to 
the said The Maryland-Montgomery Company, a corpora¬ 
tion, its officers or agents, or to any one representing it; 
and that by appropriate order the Court will further au¬ 
thorize or direct the receivers appointed in this cause for 
the said The Maryland-Montgomery Company, a corpora¬ 
tion, to refrain from collecting the said fund, or anv part 
thereof, pending a final hearing hereon. 

5. Or, alternativelv, in the event that the said teceiv- 

7 * ' ♦ I 

ers have heretofore collected or received the aforemen¬ 
tioned fund heretofore due and owing, as aforesaid, by 
the United States to The Marvland-Montgomerv Com- 

•/ V .7 %• | 

pany, a corporation, or should the said receivers lierjeafter 
be permitted or directed by the Court to take possession 
of the said fund, that the intervenor, nevertheless, be de- 
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creed to be the assignee of the said fund or to have a lien 
upon the same for the payment of the amount of the 
13 aforementioned note, principal and interest, with 
its counsel fees and costs: and that the Court. In¬ 
appropriate order or decree, require and direct the said 
receivers to pay over the said fund to the intervenor. 

G. That the intervenor mav have a monev decree against 
defendant, The Maryland-Montgomery Company, a cor¬ 
poration, for the amount of principal and interest due 
upon the aforementioned promissory note, dated, as afore¬ 
said, on September 13th, 1930, and for the intervenor\s 
costs in this behalf expended, including a reasonable 
sum as a counsel fee. 

7. And for such other and further relief in the promises 
as shall seem meet to this Honorable Court. 

NORTH CAPITOL SAVINGS BANK, 
Bv THEODORE MICHAEL, 

President. 

MILTON D. CAMPBELL, 

Attorney for North Capitol Savings Bank, 
a Corporation. 

District of Columbia, s\<?; 

I, Theodore Michael, President of the North Capitol 
Savings Bank, a corporation, being first duly sworn, de¬ 
pose and say, that I have read the foregoing petition 
signed by the said North Capitol Savings Bank, a cor¬ 
poration, by mo as its President, and make this affidavit 
on behalf of said corporation; that I have personal knowl¬ 
edge of the facts in the said petition averred and I verily 
believe the said facts to be true. 

THEODORE MICHAEL. 

Subscribed and sworn to before me this 25 day of May, 
1931. 


REBECCA M. SMITH. 

Notary Public, D. C. 
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14 Intkrvf.nor’s Exhibit A. 

Treasury Department, Treasurer U. S. 

Form 6571. 


Power of Attorney by a Corporation for the Collection of 
Checks Drawn on the Treasurer of the United States. 

Know all men by these presents: 

That (Exact name of corporation) Maryland-Montgomery 
Co., Inc., a corporation duly organized and existing under 
and by virtue of the laws of Md. with its principal office at 
3262 K St. X. W., Wash., D. C., does hereby appoint P. 
Henry Coates, whose post office address is Wash., D|. C., c/o 
X. Capl. Savgs. Bk., as attorney to receive, indoj-se, and 
collect checks in its name for whatever account, dpawn on 
the Treasurer of the United States, and to give full dis¬ 
charge for same. 

V 1 

The said corporation hereby ratifies and confirms all that 

niav lawfully be done by virtue hereof. I 

» • * 

In witness whereof said corporation has caused ]this in¬ 
strument to be executed in its behalf, pursuant to authority 
of its Board of Directors, by its (Official title of officer) 
President, and its corporate seal to be hereunto attached, 
attested by its secretary or assistant secretary, this 23 day 
of August, 1930. 

T1IE M AR YLAXD-MOXTGOMER Y CO*, 

(Xame of Corporation.) 

By FRAXCIS M. CRISWELL, | 


(Official signature of officp 


President 


(Official title of office! 


[Impress seal here.] 


r.) 


r.) 


Attest: 

PAUL F. LOEHLER, 

Acting Secretary. 

Personally appeared before me the above-named Francis 


M. Criswell known or proved to me to be the same 
who executed the foregoing instrument and to be the 


person 

(Title 


of officer) President (Xame of corporation) The Maryland- 
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Montgomery Co., and acknowledged to me that he executed 
the same as his free act and deed and the free act and deed, 
of said corporation. 

Witness my signature, official designation, and seal. 

[Impress seal here.] THEODORE MICHAEL, 

(Signature of attesting officer.) 

Notary Public. 

(Official designation.) 

Dated at Wash., D. C., this 23 day of Aug., 1930. 

My commission expires Jan. 10, 1930. 

Important.—Do not execute this instrument without first 
reading the Instructions on the reverse side hereof. Exact 
compliance with these instructions will avoid complications. 

15 Treasury Department, Treasurer U. S. 

Form 6572 

Resolution by Corporation Conferring Authority Upon an 

Officer to Execute a Power of Attorney for the Collection 

* 

of Checks Drawn on the Treasurer of the United States. 

Resolved, That (Exact corporate name) The Maryland- 
Montgomery Co., does hereby name (Name of attorney) P. 
Henry Coates, as attorney, with power of substitution, to 
receive, indorse, and collect for and in behalf of the cor¬ 
poration any check drawn on the Treasurer of the United 
States for whatever account and to give full discharge 
therefor; and further, that (Name and title of officer) F. M. 
Criswell, President, be, and is hereby authorized and em¬ 
powered to execute, in behalf of said corporation, a power 

of attorney appointing the said (Name of attorney) - 

-, as such attorney for the purpose above expressed. 

The said corporation hereby ratifies and confirms all that 
may lawfully be done by virtue hereof. 

I hereby certify that the foregoing is a true and correct 
copy of a resolution passed at a (Regular or special) Special 
meeting of the Board of Directors, the governing body of 
(Exact corporate name) Md.-Montgomery Co., a corpora¬ 
tion duly organized and existing under and by virtue of the 
laws of Md., held on the 23 dav of Aug., 1930, at Wash., 
D. C. 
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And I further certify that due notice of said meeting was 
given to each member of said Board; that a qujorum was 
present; and that said resolution has not been amended or 
repealed. | 

Witness my signature and the seal of said corporation, 
this 23 dav of Aug., 1930. | 

THE MARYLAND-MONTGOMERY (TO., 

(Official signature of officer.) 

By FRANCIS M. CRISWELL, j 

(Official title of officer.) 

President. 

[Impress Corporate seal here.] 

PAUL F. LOEHLER | 

Acting Secretary. 

i 

Important.—Do not execute this instrument without first 
reading the instructions on the reverse side hereof. Exact 
compliance with these instructions will avoid complications. 
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Instructions Regarding Form 6572—Read Carefullv. 


1. This form should be used onlv when authority is given 
to an officer of the corporation to execute a power jof attor¬ 
ney authorizing a third person to indorse and collect checks 
drawn on the Treasurer of the United States in the name of 
the corporation. 

2. This resolution must be presented to the Treasurer of 

the United States, Washington, D. C., together with a power 
of attorney on Form 6571, executed by the officer authorized 
herein to execute such power. j 

3. Certification should be made by the secretary or as¬ 
sistant secretary, or such other officer as may be custodian 
of the corporate seal and records. If the resolution confers 
power upon the same officer who certifies thereto, another 
officer not therein authorized must join in the certification. 

The corporate seal must always be impressed. If the cor¬ 
poration has no seal, a statement to that effect should be in¬ 
serted in the certificate, and the certificate should be sworn 
to before a notary public or other officer authorize^ by law 
to administer oaths, and unless authenticated bv the official 
impression seal of such officer should be accompanied by a 
certificate from the proper official showing that the officer 
was in commission on the date of the acknowledgment. The 
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date when the officer’s commission expires should appear in 
any event. If a certificate is furnished, such certificate 
should show the dates of the beginning- and expiration of the 
officer’s commission, and such period of commission should 
include the date of acknowledgment of the affidavit. Affi¬ 
davits sworn to before a judge or clerk of court and bearing 
the seal of the court need not be accompanied by any further 
certification. 


17 Instructions Regarding Form G571—Read Carefully. 

1. This power of attorney, executed by a corporation con¬ 
ferring authority to indorse and collect checks drawn on 
the Treasurer of the United States, must be presented to 
the Treasurer of the United States, Washington, D. C. A 
general power need not be re-executed for the collection of 
subsequent checks under the same power. This power 
may be revoked by the corporation, but, revocation will not 
be effective until formal notice thereof has been received 
bv the Treasurer of the United States, Washington, D. C. 
At any time the Treasurer is requested to act thereunder, 
evidence may be required that this power is in full force 
and effect. 

2. A general power of attorney on this form is not ac¬ 
ceptable for the indorsement of checks drawn by the Treas¬ 
urer of the United States in payment of settlement war¬ 
rants, but in such cases a specific power must be furnished 
(use Form 6573), executed in accordance with the require¬ 
ments of Section 3477 of the Revised Statutes of the United 
States. 

3. If it is desired that checks be mailed to the attorney 
instead of to the payee, formal notice of change in post 
office address, identifying the checks affected, should be for¬ 
warded to the drawer. 

4. This power must be acknowledged by the grantor be¬ 
fore a notary public or other officer authorized by law to 
take acknowledgments of deeds. 

5. If in a foreign country, the acknowledgment should 
be made before a United States diplomatic or consular rep¬ 
resentative. If such an officer is not available, it may be 
acknowledged before a notary or other officer authorized 
to administer oaths, but his official character and jurisdic¬ 
tion must be certified by a United States diplomatic or con¬ 
sular officer, under the seal of his office. 
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6. Seals of attesting officers must always be impressed; 
provided, however, that where acknowledgments before a 
notary public, or other officer authorized by law to take 
acknowledgments of deeds, are not thus authenticated bv 
the official impression seal of such officer, the power should 
be accompanied by a certificate from the proper official 
showing that the officer was in commission on the date of 
the acknowledgment. The date when the officer’s [commis¬ 
sion expires should appear in any event. If a certificate 
is furnished, such certificate should show the date|s of the 
beginning and expiration of the officer’s commission, and 
such period of commission should include the date of ac¬ 
knowledgment of the power. 

7. The authority of the officer of the corporation to act 
in its behalf should be shown by appropriate resolution of 
the governing body of the corporation, preferably using 
the form attached hereto. 

8. Indorsement of the checks under this power pf attor- 
nev should be in the following form: 


i < 


fact.” 


IS 


(Name of payee), by 


Exhibit B. 


Attohiev-in- 


$3800. 


Washington, D. C., Sept. 13, 


1930. 


Thirty days after date, or on demand at the option of 
the holder, for value received, the undersigned promises to 
pay to North Cap. Saw Bk. or order, at the North Capitol 
Savings Bank the sum of Thirty eight hundred dollars, 
with interest at the rate of — per centum per annuin, said 
interest payable as the holder hereof may demand, having 
deposited herewith and pledged as collateral security for 
the payment of this and any other liability of the| under¬ 
signed to the holder hereof, the following property, to wit: 

Power of attv. to col. & end Gov. ck. the market value of 
which is now $— and it is understood and agreed;by the 
undersigned as follows: 

First. That upon demand by the holder of this pote he 
will, at the absolute option of said holder, either jleposit 
additional collateral security to the satisfaction of the 


2—6309a 
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holder, or pay on account of this note such cash sums as 
the holder may consider equivalent to any depreciation of 
said collateral below the value above fixed. 

Second. That the collateral herewith pledged, including 
any and all additions thereto or substitutions therefor, to¬ 
gether with any and all other securities and property in 
the possession of the holder (belonging to any of the par¬ 
ties liable hereon), whether pledged or left with the holders 
hereof for collection or safekeeping, shall be held as one 
general collateral for the whole or any part of this, any 
or all obligations due, or hereafter to become due by the 
undersigned to the said holder. 

Third. That if default be made in anv of the above agree- 
mentS; this note and any and all other obligations and lia¬ 
bilities ot the undersigned to the holder hereof may, at the 
option of the holder, become immediately due and payable 
as though they, any or all of them, had matured. 

Fourth. Upon default in payment of the principal hereof 
or interest thereon, as herein provided, or upon the non¬ 
performance by the undersigned of any of the agreements 
herein contained, or in the event of an application for the 
appointment of a receiver, filing of a petition in bank¬ 
ruptcy. or a general assignment by or against the under¬ 
signed or any party liable hereon, or of any other act of 
insolvency however indirect, the holder hereof is authorized 
and empowered at its option, with or without notice, to sell 
at public or private sale, or on the stock exchange and de¬ 
liver to the purchaser thereof the whole or any part of said 
collateral and any additions thereto or substitutions there¬ 


for, free of all trusts and and claims, the proceeds of such 
sale to be applied to the payment of this, and any and all 
obligations due, or which mav become due, bv the under- 
signed to the holder, with interest, after deducting all legal 
and other costs of collection, sale and delivery. Should 
the holder hereof take any proceeding with respect to the 
collection of this note, or the holding or sale of said col¬ 
lateral, or any part thereof, the said holder shall be paid 
such additional costs and expenses as may be caused 
thereby, including reasonable counsel fees. 


Upon any sale by virtue hereof, the holder may purchase 
the whole or any part of the aforesaid collateral discharged 
from any right of redemption, which is hereby expressly 
waived and released. 
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Fifth. Upon the failure to comply with any of t^ie agree¬ 
ments herein set forth, the holder may, at his optiojn, appro¬ 
priate and apply to the payment of this note, or any other 
direct or contingent obligations or liabilities of tne under¬ 
signed to said holder, whether now existing or jiereafter 
arising, any and all moneys in the hands of said holder on 
deposit or otherwise to the credit of, or belonging to the 
undersigned, whether this note or any other of said obliga¬ 
tions or liabilities are due or not. 

Sixth. To remain personally liable for any deficiency in 
the collateral security for the payment of this note and 
any and all obligations of the undersigned and to pay rea¬ 
sonable counsel fees and costs incurred by the folder in 
connection therewith, waiving any benefit, exemptions or 
privileges under anv law now or hereafter to be hi force. 

MARYLAND-MOXTGOMERY CO., 

F. M. CRISWELL, 

President. 


Address: 
Xo. —. 


Treas. 


19 Intervening Petition of Guardian Casualty Company. 

Filed October 21, 1931. 


To the Supreme Court of the District of Columbia: 

Petitioner states as follows: 

1. Petitioner is a corporation organized and existing 
under the laws of the State of New York, is engaged in 
the business of becoming surety on bonds in the District 
of Columbia and elsewhere, and files this petitiop in its 
own right. 

^ • j 

2. The defendants made parties hereto in addition to the 
defendants named in the original bill of complaint are the 
following: Andrew W. Mellon, Secretary of the Treasury, 
who is sued in his official capacity as such, and W. 0. 
Woods, Treasurer of the United States, who is likewise 
sued in his official capacity as such. 
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3. On or about the 12th day of May, 1930, petitioner at 
the instance and request of the defendant. The Marvland- 
Montgomerv Company, Inc., became surety on a certain 
performance bond wherebv the said defendant The Mary- 

-l * » 

land-Montgomerv Company, Inc*., as principal, and peti¬ 
tioner as surety, were held and firmly bound unto the 
United States of America in the penal sum of Twenty-One 
Thousand Dollars ($21,000) in connection with a certain 

contract entered into bv the said defendant The Maryland- 

» • 

Montgomery Company, Inc., with the United States 
20 of America, dated May 12, 1930, for furnishing and 
placing rip rap sea wall foundation along the Ana- 
costia River at Washington, D. C. A copy of said con¬ 
tract is annexed hereto and made a part hereof as inter- 
venor’s Exhibit “A”. The condition of the aforesaid bond 


was that if the said defendant The Marvland-Montgomerv 
Company, Inc. should well and truly perform and fulfill 
all of the undertakings, covenants, terms, conditions, and 
agreements of said contract and modifications thereof, and 
should promptly make payment to all persons supplying 
the principal with labor and materials in the prosecution 
of the work provided for in said contract and any au¬ 
thorized extension or modification thereof, then the obliga¬ 


tion of said bond to be void, but otherwise to remain in 
full force and virtue. A copy of said bond is annexed 
hereto and made a part hereof as intervenor’s Ex¬ 
hibit “B’\ 


4. The said defendant The Marvland-Montgomerv Com- 

i * ' 

pany, Inc., in consideration of petitioner’s becoming surety 
on the aforesaid bond, agreed to indemnify petitioner 
against all loss, costs, damages, expenses and attorneys’ 
fee- whatever, and anv and all liability therefor, sustained 
or incurred by petitioner by reason of its becoming surety 
on said bond, and said defendant The Maryland-Montgom¬ 
ery Company, Inc., agreed further to assign and did assign 
to petitioner as collateral to secure the aforesaid obliga¬ 
tions of the said defendant the Marvland-Montgomerv 
Company, Inc., to petitioner, any and all percentages re¬ 
tained on account of said contract and anv and all sums 


that might be due under said contract at the time of anv 
abandonment, forfeiture, or breach thereof, or that there¬ 
after might become due, as well as all machinery, equip¬ 
ment, plant, tools and material belonging to said defend- 
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ant The Maryland-Montgomerv Company, Inc., and by it 
used about or upon the site of the work to be don|e under 
said contract or elsewhere. 

5. The defendant the Maryland-Montgomerv Cojmpany, 
Inc., duly entered upon the execution of the aforesaid con¬ 
tract and continued in the performance of the sanjie until 
on or about the twentv-first dav of October, 1930, wlilen said 
contract was terminated by the United States of America 
because of a breach of said contract by the said defendant 
The Maryland-Montgomerv Company, Inc. Upon 
21 the termination of said contract there was djue and 
continues to be due and payable under the tc|rms of 
said contract from the United States of America | to the 
said defendant The Maryland-Montgomerv Companv, Inc., 
the sum of approximately Four Thousand Eighteen and 
00/100 Dollars ($4,018). 

(i. The said defendant The Marvland-Montgomery Com- 
pany, Inc., has failed to make payment to said persons sup¬ 
plying said company with labor and materials in the prose¬ 
cution of the work provided for in said contract, and by 
reason of petitioner's liability as surety on said bopd pe¬ 
titioner has been called upon by said persons to pa|v and 
lias as such surety and in accordance with its obligations 
under said bond paid claims of the said persons fori labor 
and materials used in the prosecution of the work pro¬ 
vided for in said contract in the total amount ofj Five 
Thousand Five Hundred Fortv-Eight Dollars and SeVentv- 
Three Cents ($5,548.73) as shown by the schedule anjnexed 
hereto and made a part hereof as intervenor’s Exhibit 
“C”. That the said sum of Five Thousand Five j Hun¬ 
dred Forty-Eight Dollars and Seventy-Three Cents 
($5,548.73), so paid by your intervening petitioner was in 
full settlement and compromise of the said claims of said 
persons and that such settlement and compromise was fair 
and reasonable and said claims were for labor ancj ma¬ 
terials actually used and supplied in the prosecution of 
the work provided for in said contract. That in addition 
to the claims so paid by this intervening petitioner ^here 
have been presented to it for payment claims amounting 
to the sum of One Thousand Eight Hundred Six Dollars 
and Twelve Cents ($1,806.12), by persons who allege to 
have furnished labor and materials in and about the! per¬ 
formance and prosecution of said contract, and this in- 
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tervcning petitioner savs that when the lleccssarv inves- 
ligation lias been made to determine whether the said 
claims are valid and, if so, the amount properly due and 
payable therefor, this intervening petitioner avers that it 
will pay, as required under the condition of its said bond, 
so much of the said claims as are properly due and payable. 

7. Petitioner is informed and believes and therefore 
avers that the said defendant The Marvland-Montgomerv 
Company, Inc., is insolvent and unable to pay its debts, 

and that Robert H. McNeill, Esq., and Joseph T. 
-- Sherier, Esq., as receivers for the said defendant 

The Miarvland-Montgornerv Conmanv, Inc., are en- 
deavoring to collect and are about to obtain from the 
United States of America, Andrew AY. Mellon, Secretarv of 
the Treasury of the United States of America, and AY. (). 
Woods, Treasurer of the United States of America, the 
aforesaid sum of money due from the United States to 
said defendant The Maryland-Montgomory Company. 

8. Petitioner is informed and believes and therefore 
avers that the remaining assets of the defendant The 
Maryland-Montgomery Company, Inc., will be wholly in¬ 
adequate to satisfy its indebtedness to petitioner in respect 
ot the amounts paid by petitioner under the obligation of 
the aforesaid bond, that the petitioner will suffer great 
and irreparable injury if the said receivers are authorized 
to collect the said fund and to apply it to the general in¬ 
debtedness of the said defendant The Marvland-Montgom- 
ery Company, Inc., or to make any application of it to any 
indebtedness other than the single indebtedness of the said 
defendant to this petitioner, and that petitioner will suffer 
injury through delay and expenses incurred in conserving 
said fund if jsaid receivers are authorized to collect and 
hold the same. 


0. Petitioner is advised and believes that bv reason of 
the matters hereinbefore set forth it has an equitable lien 
upon the aforementioned fund due and owing by the United 
States to the defendant The Maryland-Montgomery Com¬ 
pany, Inc., that petitioner is entitled to have this Court 
enter a decree directing and requiring Andrew AV. Mellon, 
Secretary of the Treasury, and AA\ 0. A\ 7 ood, Treasurer of 
the United States, either or both of them according to the 
practice of the Government in that behalf, to draw and 
deliver to this petitioner’s order whatever amount remains 
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unpaid and due from the United States of Americfi to the 
said defendant The Maryland-Montgomerv Company, Inc., 
under the aforesaid contract, and that the petitioner is en¬ 
titled to a decree directing said receivers to refrain from 
collecting the aforementioned sum, or any part thereof, 
until a hearing can be had herein. 

\\ horcfore, the premises considered, your petitioner 
prays: 

1. That it may be allowed to intervene in t|iis case 
23 as a party plaintiff, and this petition may jbe filed 

bv wav of such intervention. 

• • 

2. That Andrew W. Mellon, Secretarv of the Trjeasurv, 
and \V. O. Woods, Treasurer of the United States, may be 
joined in this cause as parties defendant, that process may 
be issued against them and that they may be required to 
answer the exigencies of this intervening petition, 

3. That the intervening petitioner may be decreed to be 
the equitable assignee or to have an equitable lien upon 
the aforementioned fund due and owing by the United 
States to tlie defendant The Maryland-Montgomerv Com¬ 
pany, Inc. 

4. That an order be entered herein requiring the de¬ 
fendants Andrew W. Mellon, Secretary of the Treasury, 
and W. 0. Woods, Treasurer of the United Stat|es, or 
either of them, as the case may be, to pay over and deliver 
to the intervenor so much of whatever fund as may be to 
the credit of or belonging to the said defendant The 
Maryland-Montgomerv Company, Inc*., up to the princi¬ 
pal amount of Five Thousand Five Hundred Forty-Eight 
Dollars and Seventy-Three Cents ($5,548.73), plus a rea¬ 
sonable sum as counsel fees and costs in this proceeding, 
and that pending a final hearing hereon defendants An¬ 
drew W. Mellon, Secretary of the Treasury, and jW. (). 
Woods, Treasurer of the United States, may be erjjoined 
from ]laying said fund or any part thereof either |to the 
said defendant The Maryland-Montgomerv Company, Inc., 
its officers or agents, or to any one representing it, and 
authorizing and directing the receivers appointed in this 
cause to refrain from collecting said fund, or an]’ part 
thereof, pending a final hearing hereon. 

5. Or, alternatively, in the event that the said receivers 
have heretofore collected or received the aforementioned 
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fund heretofore due and owing, as aforesaid, by the United 
States to the said defendant, The Maryland-Montgomery 
Company, Inc., or should the said receivers hereafter be 
permitted or directed by the Court to take possession of 
the said fund, the intervenor nevertheless be decreed to 
be the assignee of the said fund or to have a lien upon the 
same for the reimbursement of the intervenor in respect 
of the amounts paid by the intervenor under its obligation 
on the aforesaid bond and that said receivers be required 
to pay over said fund to the intervenor. 

24 6. And for such other and further relief in the 

promises as shall seem meet and proper to this Hon¬ 
orable Court. 

GUARDIAN CASUALTY COMPANY, 
Bv LEO C. KINNEY. 

EDWARD S. BAILEY, 

JAMES C. ROGERS, 

Attorneys for Guardian Casualty Company , 
Interveno r. 


District of Columbia, ss: 

Leo C. Kinney, being duly sworn, on oath, deposes and 
savs that he is attornev in fact for and agent of the Guar- 
dian Casualty Company, which is a corporation organized 
under the laws of the State of New York, and has its home 
office in the City of Buffalo, New York, and which is the 
intervening petitioner named in the foregoing petition; 
that he is the attornev in fact for and the agent of said 

v v 

Company in the District of Columbia; and is acquainted 
with the facts and matters set forth therein, and is au¬ 
thorized to verify said intervening petition; that he has 
read the same over and knows the matters alleged therein 
are true except such matters as are alleged on informa¬ 
tion and belief, and as to those he believes them to be true. 

LEO C. KINNEY. 


Subscribed and sworn to before me this 7th day of Octo¬ 
ber, 1931. 

[seal.] MINERVA G. CULTON, 

Notary Public , D. C. 


Oct. 21, 1931. 

Let this petition be filed. 

ALFRED A. WHEAT, 

Chief Justice . 
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Exhibit “A 1 ’. 


Standard Form Xo. 23—Approved by the Presi¬ 
dent Nov. 19, 1926. 


Standard Government Form of Contract (Construction). 

(Department) War Department. j 

(Contractor) The Maryland-Montgomery Company, 
Inc. j 

Contract for furnishing and placing riprap seawall 
foundation. 

Place: Washington, D. C. 

Amount: $41,000, more or less. 

26 Contract for Construction. 

This contract, entered into this 12th day of May, 
1930, by The United States of America, hereinafter called 
the Government, represented by the contracting officer 
executing this contract, and The Maryland-Montgomery 
Company, Inc., of Washington, D. C., organized and exist¬ 
ing under the laws of the District of Columbia, a corpora¬ 
tion, hereinafter called the contractor, witnesseth tljiat the 
parties hereto do mutually agree as follows: 

Article 1. Statement of work .—The contractor shall 
furnish all labor and materials, and perform all work re¬ 
quired for placing fifteen thousand (15,000) tons, forty 
(40) per cent more or less, of riprap seawall foundation 
along the Anacostia River at Washington, D. C., for the 
consideration of Two dollars and seventy-four cents (|$2.74) 
per ton, in strict accordance with the specifications, sched¬ 
ules, and drawings, all of which are made a part hereof and 
designated as follows: 

Specifications: War Department, Reclamation of Ana¬ 
costia River Flats, D. C. 

Drawing: Anacostia Park, D. C., Riprap Foundation in 
Section “G” February 15, 1930, File B-56-220. 

The work shall be commenced within 15 calendar days 
after date of receipt of notice to proceed and shall be 
completed as stated in paragraph 3 of the specifica¬ 
tions. 

27 Article 2. Specifications and drawings .—The con¬ 
tractor shall keep on the work a copy of the draw- 
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ings and specifications and shall at all times give the con¬ 
tracting officer access thereto. Anything mentioned in the 
specifications and not shown on the drawings, or shown on 
the drawings and not mentioned in the specifications shall 
be of like effect as if shown or mentioned in both. In case 
of difference between drawings and specifications, the speci¬ 
fications shall govern. In any case of discrepancy in tlie 
figures or drawings, the matter shall be immediately sub¬ 
mitted to the contracting officer, without whose decision 
said discrepancy shall not be adjusted by the contractor, 
save only at his own risk and expense. The contracting 
officer shall furnish from time to time such detail draw¬ 
ings and other information as he mav consider necessary, 

« • 

unless otherwise provided. Upon completion of the con¬ 
tract the work shall be delivered complete and undamaged. 

Article 3. (] hangrs .—The contracting officer may at any 
time, by a written order, and without notice to the sure¬ 
ties, make changes in the drawings and (or) specifica¬ 
tions of this contract and within the general scope thereof. 
If such changes cause an increase or decrease in the 
amount due under this contract, or in the time required 
for its performance, an equitable adjustment shall be made 
and the contract shall be modified in writing accordingly. 
Xo change involving an estimated increase or decrease of 
more than Five Hundred Dollars shall be ordered unless 
approved in writing by the head of the department or his 
duly authorized representative. Any claim for adjustment 
under this article must be asserted within ten davs from 


the date the change is ordered, unless the contracting 
officer shall for proper cause extend such time, and if the 
parties can not agree upon the adjustment the dispute 
shall be determined as provided in Article 15 hereof. But 
nothing provided in this article shall excuse the contrac¬ 
tor from proceeding with the prosecution of the work so 
changed. 

Article 4. Changed condition *.—Should the contractor 
encounter, or the Government discover, during the prog¬ 
ress of the work, subsurface and (or) latent conditions 
at the site materially differing from those shown on the 
drawings or indicated in the specifications, the attention 
of the contracting officer shall be called immediately to such 

conditions before thev are disturbed. The contracting offi- 

* 

ecr shall thereupon promptly investigate the conditions. 
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and if lie finds that they materially differ from those 
shown on the drawings or indicated in the specif cations, 
lie shall at once, with the written approval of the head of 
the department or his representative, make such changes 
in the drawings and (or) specifications as he may find 
necessary, and any increase or decrease of cost a^id (or) 
difference in time resulting from such changes shall be 
adjusted as provided in Article 3 of this contract. 

Article •). Extras .—Except as otherwise herein provided, 
no charge for any extra work or material will be allowed 
unless the same has been ordered in writing bv the con- 
trading officer and the price stated in such order. 

Article (>. J aspect ion .— (a) All material and workman¬ 
ship (if not otherwise designated by the specifications) 
shall be subject to inspection, examination, and test by 
(iovernment inspectors at any and all times during manu¬ 
facture and (or) construction and at any and all places 
where such manufacture and (or) construction are car¬ 
ried on. The Government shall have the right to reject 
defective material and workmanship or require its correc¬ 
tion. Rejected workmanship shall be satisfactorily cor¬ 
rected and rejected material shall be satisfactorily re¬ 
placed with proper material without charge therefor, and 
the contractor shall promptly segregate and remove the 
same from the premises. 

(b) The contractor shall furnish promptly without ad¬ 
ditional charge, all reasonable facilities, labor, and mate¬ 
rials necessary for the safe and convenient inspection and 
test that may be required by the inspectors. All inspec¬ 
tion and tests by the Government shall be performed in 
such manner as not to unnecessarily delay the work. Spe¬ 
cial, full size, and performance tests shall be as described 
in the specifications. The contractor shall be charged with 
any additional cost of inspection when material and work¬ 
manship is not ready at the time inspection is requested by 
the contractor. 

(c) Should it be considered necessarv or advisable bv the 

• r • 

Government at any time before final acceptance of the en¬ 
tire work to make an examination of work already 
28 completed, by removing or tearing out same, the 
contractor shall on request promptly furnish all 
necessary facilities, labor, and material. If such work is 
found to be defective in any material respect, due to fault 
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of the contractor or his subcontractors, he shall defray 
all the expenses of such examination and of satisfactory 
reconstruction. If, however, such work is found to meet, 
the requirements of the contract, the actual cost of labor 
and material necessarilv involved in the examination and 
replacement, plus 15 per cent, shall be allowed the con¬ 
tractor and he shall, in addition, if completion of the work 
has been delayed thereby, be granted a suitable extension 
of time on account of the additional work involved. 

(d) Inspection of material and finished articles to be 
incorporated in the work at the site shall be made at the 
place of production, manufacture, or shipment, whenever 
the quantity justifies it, unless otherwise stated in the speci¬ 
fications; and such inspection and acceptance, unless other¬ 
wise stated in the specifications, shall be final, except as 
regards latent defects, departures from specific require¬ 
ments of the contract and the specifications and drawings 
made a part thereof, damage or loss in transit, fraud, or 
such gross mistakes as amount to fraud. Subject to the 
requirements contained in the preceding sentence, the in¬ 
spection of material and workmanship for final accept¬ 
ance as a whole or in part shall be made at the site. 

Article 7. Materials and -workmanship .—Unless other¬ 
wise specifically provided for in the specifications, all work¬ 
manship, equipment, materials, and articles incorporated 
in the work covered by this contract are to be of the best 
grade of their respective kinds for the purpose. "Where 
equipment, materials, or articles are referred to in the 
specifications as “equal to” any particular standard, the 
contracting officer shall decide the question of equality. 
Tlie contractor shall furnish to the contracting officer for 
his approval the name of the manufacturer of machinery, 
mechanical and other equipment which he contemplates 
installing, together with their performance capacities and 
other pertinent information. When required by the specifi¬ 
cations, or when called for by the contracting officer, the con¬ 
tractor shall furnish the contracting officer for approval 
full information concerning the materials or articles which 
he contemplates incorporating in the work. Samples of 
materials shall be submitted for approval when so directed. 
Machinery, equipment, materials, and articles installed or 
used without such approval shall be at the risk of subse¬ 
quent rejection. The contracting officer may require the 
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contractor to dismiss from tlie work such employee as the 
contracting officer deems incompetent, careless, insubor¬ 
dinate, or otherwise objectionable. j 

Article 8. Superintendence by contractor .—The contrac¬ 
tor shall give his personal superintendence to the work or 
have a competent foreman or superintendent, satisfactory 
to the contracting officer, on the work at all timd during 
progress, with authority to act for him. 

Article 9. Delays — Damages .—If the contractor refuses 
or fails to prosecute the work, or any separable part 
thereof, with such diligence as will insure its completion 
within the time specified in Article 1, or any extension 
thereof, or fails to complete said work within suih time, 
the Government mav, bv written notice to the contractor, 
terminate his right to proceed with the work or such part 
of the work as to which there has been delay. In such 
event, the Government may take over the work and prose¬ 
cute the same to completion by contract or otherwise, and 
the contractor and his sureties shall be liable to the Govern¬ 
ment for anv excess cost occasioned the Government. 

* 

thereby. If the contractor’s right to proceed is soj termi¬ 
nated, the Government may take possession of and utilize 
in completing the work such materials, appliances, and 
plant as may be on the site of the work and necessary 
therefor. If the Government does not terminate tlije right 
of the contractor to proceed, the contractor shall continue 
the work, in which event the actual damages for the delay 
will be impossible to determine and in lieu thereof tiie con¬ 
tractor shall pay to the Government as fixed, agreed, and 
liquidated damages for each calendar day of delay until 
the work is completed or accepted the amount as ser forth 
in the specifications or accompanying papers and tile con¬ 
tractor and his sureties shall be liable for the amount 
thereof: Provided, That the right of the contractor tjo pro¬ 
ceed shall not be terminated or the contractor charged with 
liquidated damages because of any delays in the comple¬ 
tion of the work due to unforeseeable causes beyond the 
control and without the fault or negligence of the contrac¬ 
tor, including, but not restricted to, acts of God, or jof the 
public enemy, acts of the Government, fires, flood^, epi¬ 
demics, quarantine restrictions, strikes, freight embargoes, 
and unusuallv severe weather or delavs of subcontractors 
due to such causes: Provided further, That the contractor 
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shall within ten davs from the beginning of any such delay 
notify the contracting officer in writing of the causes of 
delay, who shall ascertain the facts and the extent 
29 of the delay, and his findings of facts thereon shall 
be final and conclusive on the parties hereto, subject 
only to appeal, within thirty days, by the contractor to the 
head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive 
on the parties hereto. 

Article 10. Permits and care of work. —The contractor 
shall, without additional expense to the Government, ob¬ 
tain all required licenses and permits and be responsible 
for all damages to persons or property that occur as a re¬ 
sult of his fault or negligence in connection with the prose¬ 
cution of the work, and shall be responsible for the proper 
care and protection of all materials delivered and work 
performed until completion and final acceptance. 

Article 11. Eight-hour law—Convict labor .— (a) Xo 
laborer or mechanic doing any part of the work contem¬ 
plated by this contract, in the employ of the contractor or 
any subcontractor contracting for any part of said work 
contemplated, shall be required or permitted to work more 
than eight hours in any one calendar day upon such work 
at the site thereof. For each violation of the requirements 
of this article a penalty of five dollars shall be imposed 
upon the contractor for each laborer or mechanic for every 
calendar day in which such employee is required or per¬ 
mitted to labor more than eight hours upon said work, and 
all penalties thus imposed shall be withheld for the use and 
benefit of the Government: Provided, That this stipulation 
shall be subject in all respects to the exceptions and provi¬ 
sions of the act of June 19, 1912 (37 Stat. 137), relating to 
hours of labor. 

(b) The contractor shall not employ any person under¬ 
going sentence of imprisonment at hard labor. 

Article 12. Covenant against contingent fees. —The con¬ 
tractor warrants that he has not employed any person to 
solicit or secure this contract upon any agreement for a 
commission, percentage, brokerage, or contingent fee. 
Breach of this warranty shall give the Government the 
right to terminate the contract, or, in its discretion, to 
deduct from the contract price or consideration the amount 
of such commission, percentage, brokerage, or contingent 
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fees. This warranty shall not apply to commissions pay¬ 
able by contractors upon contracts or sales secjurecl or 
made through bona fide established commercial or selling 
agencies maintained by the contractor for the purpose of 
securing business. 

Article 13. —Other contracts. —The Government mav 
award other contracts for additional work, and the con¬ 
tractor shall fully cooperate with such other contractors 
and carefully lit his own work to that provided under other 
contracts as mav be directed bv the contracting! officer. 
The contractor shall not commit or permit any ad which 
will interfere with the performance of work by anjy other 
contractor. 

Article 14. Officials not to benefit. —Xo Member of or 
Delegate to Congress, or Resident Commissioner, shall be 
admitted to any share or part of this contract or to any 
benefit that may arise therefrom, but this provisiojn shall 
not be construed to extend to this contract if made! with a 
corporation for its general benefit. ] 

Article 15. Disputes. —Except as otherwise specifically 
provided in this contract, all disputes concerning questions 
of fact arising under this contract shall be decided bv the 
contracting officer or his duly authorized representative, 
subject to written appeal by the contractor withinj thirty 
days to the head of the department concerned, wliosie deci¬ 
sion shall be tinal and conclusive upon the parties thereto 
as to such questions of fact. In the meantime the con¬ 
tractor shall diligently proceed with the work as directed. 

Article 1(3. Payments to contractors. — (u) Unless other¬ 
wise provided in the specifications, partial payments will 
be made as the work progresses at the end of each calendar 
month, or as soon thereafter as practicable, on estimates 
made and approved by the contracting officer. In prepar¬ 
ing estimates the material delivered on the site anjl pre¬ 
paratory work done may be taken into consideration!. 

( 1) In making such partial payments there shall jbe re¬ 
tained 10 per cent on the estimated amount until final com¬ 
pletion and acceptance of all work covered by the con¬ 
tract : Provided , however , That the contracting of- 
30 ficer, at any time after 50 per cent of the woijk has 
been completed, if he finds that satisfactory prog¬ 
ress is being made, may make any of the remaining par¬ 
tial payments in full: And provided further , That on com- 
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plction and acceptance of each separate building, vessel, 
public work, or other division of the contract, on which the 
price is stated separately in the contract, payment may be 
made in full, including retained percentages thereon, less 
authorized deductions. 


( c ) All material and work covered by partial payments 
made shall thereupon become the sole property of the Gov¬ 
ernment, but this provision shall not be construed as re¬ 
lieving the contractor from the sole responsibility for the 
care and protection of materials and work upon which pay¬ 
ments have been made or the restoration of any damaged 
work, or as a waiver of the right of the Government to re¬ 
quire the fulfillment of all of the terms of the contract. 


(d) Upon completion and acceptance of all work re¬ 
quired hereunder, the amount due the contractor under this 
contract will be paid upon the presentation of a properly 
executed and duly certified voucher therefor, after the con¬ 
tractor shall have furnished the Government with a re¬ 


lease, if required, of all claims against the Government 
arising under and by virtue of this contract, other than 
such claims if any, as may be specifically excepted by the 
contractor from the operation of the release in stated 
amounts to be set forth therein. 


Article 17. Additional security .—Should any surety upon 
the bond for the performance of this contract become un¬ 
acceptable to the Government, the contractor must 
promptly furnish such additional security as may be re¬ 
quired from time to time to protect the interests of the 
Government and of persons supplying labor or materials 
in the prosecution of the work contemplated by the con¬ 
tract. 


Article 18. Definitions. —(a) The term “head of depart¬ 
ment” as used herein shall mean the head of the executive 
department or independent establishment involved, and 
“his representative” means any person authorized to act 
for him other than the contracting officer. 

(b) The term “contracting officer’’ as used herein shall 
include his duly appointed successor or his duly authorized 
representative. 

Article 19. Alterations .—The following changes were 
made in this contract before it was signed by the parties 
hereto: 
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Article 20. Approval. —This contract shall he subject to 
the written approval of the Division Engineer, South At¬ 
lantic Division, Norfolk, Va., and shall not be binding until 
so approved. 

In witness whereof, the parties hereto have executed this 
contract as of the dav and vear first-above written. 

THE UNITED STATES OF AMERIpA, 

Bv BREHON SOMERVELL, 

Major, Corps of Engineers. 

(Official title.) 

THE MARYLAND-MONTGOMERY 'COM¬ 
PANY, INC., I 

Contractor, j 

By F. M. CRISWELL, j 

President, 

(Business address.) 

3262 K Street, N. W., 

Washington, D. C. 

Two witnesses: 

PAUL F. LOEHLER, 

Acting Secretary. 


Approved Mav 26, 1930. 

HARLEY B. FERGUSON, ! 
Colonel, Corps of Engineers, 
Division Engineer, South Atlantic Division. 


21 I, Paul F. Loehler, certify that I am the Acting 

secretary of the corporation named as contractor 
herein: that Francis M. Criswell who signed this contract 
on behalf of the contractor, was then President of said cor¬ 
poration; that said contract was duly signed for and in 
behalf of said corporation by authority of its governing 
body, and is within the scope of its corporate powers. 

PAUL F. LOEHLER, [corporate seal.] 

Acting Secretary. 


I hereby certify that, to the best of my knowledge and 

belief, based upon observation and inquiry,-p, who 

signed this contract for the-, had a#hority to execute 

3—6309 a 
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the same, and is the individual who signs similar contracts 
on behalf ot this corporation with the public generally. 


Contracting Officer. 

This contract is authorized by the acts of-. 


Directions for Preparation of Contract. 


1. This form shall be used for every formal contract for 
the construction or repair of public buildings or works, but 
its use will not be required in foreign countries. 

2. There shall be no deviation from this standard con¬ 
tract form, except as provided for in these directions, with¬ 
out prior approval of the Director of the Bureau of the 
Budget obtained through the Interdepartmental Board of 
Contracts and Adjustments. Where interlineations, dele¬ 
tions, additions, or other alterations are permitted, specific 
notation of the same shall be entered in the blank space fol¬ 
lowing the article entitled “Alterations” before signing. 
This article is not to be construed as general authority to 
deviate from the standard form. Deletion of the descrip¬ 
tive matter not applicable in the preamble need not be 
noted in the article entitled “Alterations.” 

3. The blank space of Article 1 is intended for the insertion 
of a statement of the work to be done, together with place 
of performance, or for the enumeration of papers which 
contain the neeessarv data. 

4. If it is deemed necessary to include an article on 
Patents the Invitation to Bidders shall so state and the 
following article be used: 

Article —. Patents .—The contractor shall hold and save 
the Government, its officers, agents, servants, and em¬ 
ployees, harmless from liability of any nature or kind for 
or on account of the use of any patented or unpatented in¬ 
vention, article, or appliance furnished or used in the per¬ 
formance of this contract, excepting patented articles re¬ 
quired by the Government in its specifications, the use of 
which the contractor does not control. 


5. Where only one payment is contemplated, upon com¬ 
pletion of the contract, all except paragraph (d) of Article 
16, “Payments to Contractor,” must be stricken out. 

6. If approval of the contract is required before it shall 
become binding, the following article must be added: 


J. S. BRYAN VS. GUARDIAN CAS. CO. 


Article —. Approval .—This contract shall he subject to 

the written approval of-, and shall not be binding until 

so approved. 

Contracts subject to approval are not valid ijintil ap¬ 
proved by the authority designated to approve tljem, and 
the contractor’s copy will not be delivered, nor pnv dis¬ 
tribution made, until such approval. All changes lind dele¬ 
tions must have been made before the contract! is for¬ 
warded for approval. 

7. The number of executed copies and of certified copies, 
designation of disbursing officer, statement of appropria¬ 
tion, amount of bond, designation of place of inspection, as 
well as other administrative details, shall be as directed by 
the department to which the contract pertains. 

32 8. All blank spaces must be filled in or njled out. 

The contract must be dated, and the bond miist bear 
the same or subsequent date. 

9. An officer of a corporation, a member of a partnership, 
or an agent signing for the principal, shall place hits signa¬ 
ture and title after the word “By” under the namp of the 
principal. A contract executed by an attorney ojr agent 
on behalf of the contractor shall be accompanied by two 
authenticated copies of his power of attorney, or other evi¬ 
dence of his authority to act on behalf of the contractor. 

• 

10. If the contractor is a corporation, one of the certifi¬ 
cates following the signatures of the parties must be exe¬ 
cuted. If the contract is signed bv the secretary of the 
corporation, then the first certificate must be executed by 
some other officer of the corporation under the corporate 
seal, or the second certificate executed by the contracting 
officer. In lieu of either of the foregoing certificates there 
may be attached to the contract copies of so much of the 
records of the corporation as will show the official char¬ 
acter and authority of the officer signing, duly certified bv 
the secretary or assistant secretary, under the corporate 
seal, to be true copies. 

12. The contracting officer must fill in the citation of the 
act authorizing the contract as indicated at the end of the 
last page of the contract. 

13. The Invitation, Bid, Acceptance, and Instructions to 
Bidders are not to be incorporated in the contract. 

14. The specifications should include a paragraph stat¬ 
ing the amount of liquidated damages that will be paid by 
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the contractor for each calendar dav of delav, as indicated 
in Article 9 of the contract. 

33 Exhibit “B”. 

Standard Form Xo. 25—Approved bv the President 

Nov. 19, 1926. 

Standard Government Form of Performance Bond 
(Construction or Supply). 

Know all men by these presents, That we, The Marvland- 
Montgomerv Co., Inc., of Washington, D. C., a Corporation 
existing under the laws of the District of Columbia (See 
Instructions 4, 5, and 7), as principal, and The Guardian 
Casualty Company, a Corporation created under the Laws 
of the State of New York (See Instructions 2, 3, 4, and 7), 
as Surety, are held and firmlv bound unto the United States 
of America, hereinafter called the Government, in the penal 
sum of Twenty one thousand (21,000) dollars lawful money 
of the United States, for the payment of which sum well and 
truly to be made, we bind ourselves, our heirs, executors, 
administrators, and successors, jointly and severally, firmly 
by these presents. 

The condition of this obligation is such, that whereas the 
principal entered into a certain contract, hereto attached, 
with the Government, dated May 12, 1950, for furnishing 
and placing riprap seawall foundation along the Anacostia 
River at Washington, D. C. 

Now therefore, If the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions, and agreements of said contract during the original 
term of said contract and any extensions thereof that may 
be granted bv the Government, with or without notice to the 
surety, and during the life of any guaranty required under 
the contract, and shall also well and truly perform and ful¬ 
fill all the undertakings, covenants, terms, conditions and 
agreements of anv and all duly authorized modifications of 
said contract that may hereafter be made, notice of which 
modifications to the surety being hereby waived, and if said 
contract is for the construction or repair of a public building 
or a public work within the meaning of the act of August 13, 
1S94, as amended by act of February 25, 1905, shall 
promptly make payment to all persons supplying the prin- 
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cipal with labor and materials in the prosecution of jtlie work 
provided for in said contract, and any such authorized 
extension or modification thereof, then, this obligation to be 

. . . i 7 . v i 

void; otherwise to remain in full force and virtue. 

In witness whereof, the above-bounden parties have exe¬ 
cuted this instrument under their several seals this '.2th day 
of May, 1931, the name and corporate seal of each 
34 corporate party being hereto affixed and these pres¬ 
ents duly signed by its undersigned representative, 
pursuant to authority of its governing body. j 

-, [tj>EAL.] 

(Individual principal.) 

j • 

(Business address.) 

-, [fjEAL.] 

(Individual principal.) 


(Business address.) 


In presence of— 


(Address.) 


(Address.) 

tup: maryland-montgomery doM- 

PANY, INC., [seal.] 

(Corporate principal) 
3262 A' St., A 7 . IF., Washington, p. C. 

(Business address];.) 

By F. M. CRISWELL, J 

President. 


Attest: j 

PAUL F. LOEHLER, | 

Acting Secretary. | 

THE GUARDIAN CASUALTY COMPANY, 

(Corporate surety.) 

702 Nat 7 Metropolitan Bank Bldg., [seal.] 

(Business address ) 
Bv FRANCIS 0. MATSON. 

Attest: 

LOUIS N. CONROY. 
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The rate of premium on this bond is $15.00 per thousand. 
Total amount of premium charged, $615.00. 

(The above must be filled in by corporate surety.) 
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Certificate as to Corporate Principal. 

I, Paul F. Loehler, certify that I am the acting secretary 
of the corporation named as principal in the within bond; 
that Francis M. Criswell, who signed the said bond on be¬ 
half of the principal was then President of said corpora¬ 
tion; that I know his signature, and his signature thereto 
is genuine; and that said bond was duly signed, sealed, 
and attested for and in behalf of said corporation by au¬ 
thority of its governing bodv. 

[seal.] PAUL F. LOEHLER, 

' Act in q See retar//. 


Affidavit bv Individual Surety. 

» • 

State of-, 

County of -, ss: 

I,-being duly sworn, depose and say that I 

am one of the sureties to the foregoing bond; that I am a 
citizen of the United States, and of full age and legally 

competent; that I reside at - and that I am worth in 

real estate and personal property the sum of — dollars, 
over and above (1) all my debts and liabilities, owing and 
incurred, (2) any property exempt from execution, (3) 
and aggregate full penalties on all other bonds on which I 
am surety, and (4) any pecuniary interest T have in the 
business of the principal on said bond; that 1 own, unincum¬ 
bered, real estate, the fee of which is in my name, worth 
— dollars, located in -; that said property is not ex¬ 

empt from seizure and sale under any homestead law, com¬ 
munity, or marriage law, or upon any attachment, execu¬ 
tion. or judicial process, and that I am not surety on any 
other bonds, except as follows: 

(State character and amount of each bond. It not on 
other bonds, so state:-.) 


(Surety's signature.) 

Subscribed and sworn to before me this — day of - 
19—, at-. 

[official seal.] - 

i (Title of official administering oath.) 
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Affidavit by Individual Surety. 


State of -. 

C nun ft/ of 


• .S' s ’ 


I,-, being duly sworn, depose and say that I am 

one of the sureties to the foregoing bond; that I am a citi¬ 
zen of the United States, and of full age and legally com- 

potent ; that 1 reside at - and that I am worth in real 

estate and personal property the sum of — dollars, over 
and above (1) all my debts and liabilities, owing and in¬ 
curred, (2) any property exempt from execution, (3) the 
aggregate full penalties on all other bonds on which I am 
surety, and (4) any pecuniary interest I have in the busi¬ 
ness of the principal on said bond; that I own, unincum¬ 
bered, real estate, the fee of which is in my name, worth 
— dollars, located in -; that said property is not ex¬ 

empt from seizure and sale under any homestead law, com¬ 
munity, or marriage law, or upon any attachment, execu¬ 
tion, or judicial process; and that I am not suretyj on any 
other bonds, except as folows: 

(State character and amount of each bond. If not on 
other bonds, so state.-:) 

(Surety’s signature.) 

i 

I 

Subscribed and sworn to before me this — day bf-, 

19—, at " | 

[official seal.] -!-. 

(Title of official administering oath.) 

Certificate of Sufficiency. 

I,-, do hereby certify that-, one of the 

sureties named above, is personally known to me, and that, 
to the best of mv knowledge and belief, the facts stated bv 
such suretv in the foregoing affidavit are true. 


(Address.) 

Certificate of Sufficiency. 

i 

I,-, do hereby certify that-, onb of the 

sureties named above, is personally known to me, afid that, 
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to the best of mv knowledge and belief, the facts stated bv 
such surety in the foregoing affidavit are true. 


(Address.) 


37 Instructions. 

1. This form shall be used for construction work or the 
furnishing of supplies, whenever a bond is required. 

2. The surety on the bond for any bid or for the per¬ 
formance of the contract may be any corporation authorized 

bv the Secrctarv of the Treasurv to act as surctv, or two 
• • • • 

responsible individual sureties. Individual sureties shall 
justify in sums aggregating not less than double the penalty 
of the bond. 

3. A firm, as such, will not be accepted as a surety, nor a 
partner for copartners or for a firm of which he is a mem¬ 
ber. Stockholders of a corporate principal may be accepted 
as sureties provided their qualifications as such are inde¬ 
pendent of their stock holdings therein. Sureties, if indi¬ 
viduals, shall be citizens of the United States, except that 
sureties on bonds executed in any foreign country, the Canal 
Zone, the Philippine Islands, Porto Kico, Hawaii, Alaska, 
or any possession of the United States, for the performance 
of contracts entered into in these places, need not be citizens 
of the United States, but if not citizens of the United States 
shall be domiciled in the place where the contract is to be 
performed. 

4. The name, including full Christian name, and resi¬ 
dence of each individual party to the bond shall be inserted 
in the body thereof, and each such party shall sign the 
bond with his usual signature on the line opposite the scroll 
seal, and if signed in Maine, Massachusetts, or New Hamp¬ 
shire, an adhesive seal shall be affixed opposite the signa¬ 
ture. 

5. If the principals are partners, their individual names 
shall appear in the body of the bond, with the recital that 
they are partners composing a firm, naming it, and all the 
members of the firm shall execute the bond as individuals. 

6. The signature of a witness shall appear in the appro¬ 
priate place, attesting the signature of each individual 
party to the bond. 




I 
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7. If the principal or surety is a corporation, tljie name 
of the State in which incorporated shall be insertejl in the 
appropriate place in the body of the bond, and saiclj instru¬ 
ment shall be executed and attested under the corporate 
seal as indicated in the form. If the corporation! has no 
corporate seal the fact shall be stated, in which caseja scroll 
or adhesive seal shall appear following the corporate name. 

8. The official character and authority of the pelrson or 
persons executing the bond for the principal, if a corpora¬ 
tion, shall be certified by the secretary or assistant secre- 
tarv, according to the form attached thereto. In lieu of 
such certificate there may be attached to the bondj copies 
of so much of the records of the corporation as wijll show 


igning, 
, under 


the official character and authority of the officer S 

dulv certified bv the secretary or assistant secretary 
• • » 

the corporate seal, to be true copies. 

9. Each individual surety shall justify, under o;jth, a< 
cording to the form appearing on the bond, before a 
States commissioner, a clerk of a United States court, a 
notary public, or some other officer having authority to 
administer oaths generally. If the officer has an official 

y .i 

seal it shall be affixed, otherwise the proper certificate as 
to his official character shall be furnished. Where citizen¬ 
ship is not required, as provided in paragraph 3 or these 
Instructions, the affidavit may be amended accordingly. 

10. The certificate of sufficiency shall be signed by judge 
or clerk of a court of record, a United States district at- 
torney or commissioner, or the president or cashier of a 
bank or trust company. 

11. The date of the bond must not be prior to the (jlate of 
the instrument for which it is given. 
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Exhibit “C’\ 


1. Maryland-Montgomerv Company, Inc., to Maloney 
Paving Company, Inc., Dr. $221.00. j 

For work done and services performed and materials 
furnished in the prosecution of contract between the TTnited 
States of America and the Maryland-Montgomerv Com¬ 
pany, Inc., of Washington, D. C., for placing riprap seawall 
foundation along Anacostia River, Washington, D. C., said 
contract dated the 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on the bond of 
the said Maryland-Montgomerv Company, Inc., paid to the 
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Maloney Paving Company, Inc., the sum of One Hundred 
and Fifty Dollars ($150.00) in full settlement and compro¬ 
mise of the above claim. 


2. Maryland-Montgomcry Company, Inc., to the General 
Auto Truck Company, Inc., Dr. $1,154.04. 

For work done and services performed and materials 
furnished in the prosecution of contract between tlie United 
States of America and the Maryland-Montgomery Com¬ 
pany, Inc., of Washington, D. C., for placing riprap seawall 
foundation along Anacostia River. Washington, D. C.. said 
contract dated the 12th dav of Mav, 1030. 


The Guardian Casualty Company, surety on the bond of 
the said Maryland-Montgomcry Company, Inc., paid to the 
General Auto Truck Companv, Inc., the sum of Five Hun- 
dred and Sixty-five Dollars ($565.00) in full settlement and 
compromise of the above claim. 

3. Maryland-Montgomery Company, Inc., to Ervinc H. 
Wine, Dr. $808.61. 

For work done and services performed and materials 

furnished in the prosecution of contract between the United 

States of America and the Marvlnnd-Montgomerv Com- 

pany, Inc., of Washington, D. C., for placing riprap seawall 

foundation along Anacostia River, Washington, D. C., said 

contract dated the 12th dav of Mav, 1930. 

• % 

39 The Guardian Casualty Company, surety on the 

bond of the said Maryland-Montgomery Company, 
Inc., paid to Ervine II. Wine, the sum of Six Hundred and 
Fifty Dollars ($650.00) in full settlement and compromise 
of the above claim. 


4. Maryland-Montgomery Company, Inc., to S. G. Park 
Company, Dr. $338.13. 

For work done and services performed and materials 
furnished in the prosecution of contract between the United 
States of America and the Marvland-Montgomerv Com- 
pany, Inc*., of Washington, D. C., for placing riprap seawall 
foundation along Anacostia River, Washington, D. C., said 
contract dated the 12th dav of Mav, 1930. ! 

The Guardian Casualty Company, surety on the bond 
of the said Maryland-Montgomery Company, Inc., paid to 

S. G. Park Company, the sum of Two Hundred Dollars 
($200.00) in full settlement and compromise of the above 
claim. 









J. S. BRYAN VS. GUARDIAN CAS. CO. 


I 


43 


o. Maryland-Montgomery Company, Inc., to Hunkin- 
Conkoy Construction Company, Dr., $1,172.50. 

For work clone and services performed and ipaterials 
furnished in the prosecution of contract between the United 
States of America and the Marvland-MontgomePv Com- 
pany, Inc., of Washington, D. C., for placing riprap seawall 
foundation along Anacostia River, Washington, D. jC., said 
contract dated tlie 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on tlje bond 
of the said Maryland-Montgomery Company, Inc., |paid to 
Iiunkin-Conkey ('oustruction Company, the sum cjf Four 
Hundred.Dollars ($400.00) in full settlement and Compro¬ 
mise of the above claim. 

6. Maryland-Montgomery Company, Inc., to A. P. iNichol- 

son, I)r„ $217.23. j 

For work done and services performed and materials 
furnished in the prosecution of contract between the 
40 United States of America and the Marvlancl-Mont- 
gomcry Company, Inc., of Washington, D. C., for 
placing ripraj) seawall foundation along Anacostia River, 
Washington, D. C., said contract dated the 12th dav of 
May, 1930. | 

The Guardian Casualty Company, surety on thp bond 
of the said Maryland-Montgomery Company, Inc., paid to 
A. P. Nicholson, the sum of One Hundred Fiftv-fi 
lars and Forty six Cents ($155.46) in full settleme 
compromise of the above claim. 

7. Maryland-Montgomery Company, Inc., to 
Ilood, Dr., $150.66. 

For work done and services performed and materials 
furnished in the prosecution of contract between the tTiited 
States of America and the Marvland-Montgomerv Coin- 
pany, Inc., of Washington, D. C., for placing ripra 
wall foundation along Anacostia River, Washington, 
said contract dated the 12th day of Mav, 1930. 

The Guardian Casualty Company, surety on the bjmd of 
the said Maryland-Montgomery Company, Inc., paid 
f red Hood, the sum of Sixty Dollars and Twenty j seven 
Cents ($60.27) in full settlement and compromise of the 
above claim. 

8. Maryland-Montgomery Company, Inc., to George G. 
Gross, Jr., Dr. $26.00. 

For work done and services performed and materials 
furnished in the prosecution of contract between the tlnited 


ve dol- 
nt and 

Alfred 


p sea- 
D. C., 
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States of America and the Maryland-Montgomery Com¬ 
pany, Inc., of Washington, D. C., for placing riprap sea¬ 
wall foundation along Anacostia River, Washington, D. 0., 
said contract dated the 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on the bond of 
the said Maryland-Montgomery Company, Inc., paid to 
George G. Gross, Jr., the sum of Fifteen Dollars ($15.00) 
in full settlement and compromise of the above claim. 

9. Marvland-Montgomery Company, Inc. to Xorman S. 
Gross, Dr., $61.60. 

41 F 'or iwork done and services performed and mate¬ 

rials furnished in the prosecution of contract be¬ 
tween the United States of America and the Marvland- 
Montgomery Company, Inc., of Washington, D. C., for 
placing riprap seawall foundation along Anacostia River, 
Washington, D. C., said contract dated the 12th day of 
Mav, 1930. 


The Guardian Casualty Company, surety on the bond of 


the said Marvland-Montgomery Company, Inc., paid to 
Xorman S. Gross, the sum of Thirty Dollars ($30.00) in 
full settlement and compromise of the above claim. 

10. Marvland-Montgomery Company, Inc., to Charles E. 
Talbert, Dr., $2,147.00. 


For work done and services performed and materials 
furnished in the prosecution of contract between the United 
States of America and the Marvland-Montgomery Com¬ 
pany Inc., of Washington, D. C., for placing riprap sea¬ 
wall foundation along Anacostia River, Washington, D. C., 
said contract dated the 12th dav of Mav, 1930 

The Guardian Casualty Company, surety on the bond of 
the said Marvland-Montgomery Company, Inc., paid to 
Charles E. Talbert, the sum of Eighteen Hundred Dollars 
($1800.00) in full settlement and compromise of the above 
claim. 


11. Marvland-Montgomery Company, Inc., to Fred Hag- 
mami, Jr., Dr. $622.50. 

For work done and service performed and materials 

furnished in the prosecution of contract between the United 

States of America and the Marvland-Montgomerv Com- 

*■ 1 » 

pany, Inc., of Washington, D. C., for placing riprap sea¬ 
wall foundation along Anacostia River, Washington, D. C., 
said contract dated the 12th dav of Mav, 1930. 



J. S. BRYAN VS. GUARDIAN CAS. CO. 


45 


The Guardian Casualty Company, surety on the bond of 
the said Maryland-Montgomery Company, Inc., baid to 
Fred Hagmann, Jr., the sum of Five Hundred and [Ninety- 
Six Dollars and Twenty-five Cents ($596.25) in fulf settle¬ 
ment and compromise of the above claim. 

42 12. Maryland-Montgomery Company, I^ic., to 
Reuben II. Houghton and Elmer Jarboe^ Drs., 

$555.00. | 

For work done and services performed and materials 
furnished in tlie prosecution of contract between thejUnited 
States of America and the Marvland-MontgomeH* Com- 
panv, Inc., of Washington, D. C., for placing riprap sea¬ 
wall foundation along Anacostia River, Washington, D. C., 
said contract dated the 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on the tjond of 
the said Maryland-Montgomery Company, Inc., daid to 
Reuben II. Houghton and Elmer Jarboe, the sum of Four 
Hundred and Seventy-one Dollars and Seventy-five Cents 
($471.75) in full settlement and compromise of the above 
claim. 

13. Maryland-Montgomerv Company, Inc., to Richard 

M. McGraw, Dr., $74.25. j 

For work done and services performed and materials 
furnished in the prosecution of contract between the United 
States of America and the Maryland-Montgomeryj Com¬ 
pany, Inc., of Washington, D. C., for placing ripraip sea¬ 
wall foundation along Anacostia River, Washington, D. (!., 
said contract dated the 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on the b^nd of 
the said Maryland-Montgomery Company, Inc., paid to 
Richard M. McGraw the sum of Sixty Dollars ($60.00) in 
full settlement and compromise of the above claim. 

14. .Maryland-Montgomerv Company, Inc., to the! Rock 
Creek Parklands Corporation, Dr. $228.65. 

For work done and services performed and materials 
furnished in the prosecution of contract between the United 
States of America and the Marvland-Montgomerv Com- 
panv, Inc., of Washington, D. C., for placing riprap seawall 
foundation along Anacostia River, Washington, D. Cl, said 
contract dated the 12th dav of Mav, 1930. 

The Guardian Casualty Company, surety on the 

43 bond of the said Maryland-Montgomery Company, 
Inc., paid to the Rock Creek Parklands Corporation, 
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the sum of One Hundred and Seventy-five Dollars ($175.00) 
in full settlement and compromise of the above claim. 

Id. Maryland-Montgomery Company, Inc., to J. O. Ca- 
ton & Sons, Dr. $400.00. ! 

For work done and services performed and materials 
furnished in the prosecution of contract between the United 
States of America and the Maryland-Montgomery Com¬ 
pany, Inc., of Washington, D. C., for placing riprap sea¬ 
wall foundation along Anacostia River, Washington, D. C., 
said contract 1 dated the 12th day of May, 1930. 

The Guardian Casualty Company, surety on the bond of 
the said Maryland-Montgomery Company, Inc., paid to 
J. O. Cat on & Sons the sum of Two Hundred and Twenty 
Dollars ($220.00), in full settlement and compromise of the 
above claim. 


44 Answer of North Capitol Sari ays Bank, a Corpora¬ 
tion, Intervening Defendant , to Intervening Peti¬ 
tion of Guardian Casualty Company. 

Filed December 1, 1931. 


The answer of North Capitol Savings Bank, a corpora¬ 
tion, intervening defendant, respectfully states as follows: 

1 and 2. Defendant admits the allegations contained in 
paragraphs one and two of the intervening petition. 

3. Answering paragraph three of said intervening peti¬ 
tion, the intervening defendant savs that it has not suifi- 
cient information upon which to form a belief as to the 
truth of the allegations contained therein and can neither 
admit nor deny the same, but will require strict proof 
thereof. 

4. Answering paragraph four, this intervening defendant 
savs that it has not sufficient facts on which either to admit 
nor deny the averments of the said paragraph; therefore, 
such averments are neither admitted nor denied and strict 
proof is required if deemed material. 

Further answering the said paragraph, this intervening 
defendant says that on and prior to August 23rd, 1930, the 
United States was indebted to the defendant. The Mary¬ 
land-Montgomery Company, a corporation, for a balance 
due upon a certain contract theretofore made with the 
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United States bv the said Marvland-Montgomery Com- 
])any, for the construction of a rip-rap foundation along 
the Anaeostia Kiver, in the District of Columbia, which 
balance this intervenor is advised and believes and 
43 so alleges, was the ]>roximate sum of Four Thjousand 
and Eighteen Dollars, ($4,018) ; and on, to jvit, the 
said August 23rd, 1930, the said The Marvland-Mpntgom- 
ery Company, by a paper writing under seal, a Copy of 
which constitutes a part of this intervenor’s intervening 


petition and is expressly herein referred to and i 


nade a 


part thereof, made and delivered its power of attorney 
appointing one I\ Henry Coates, who is acting as agent 
for this intervenor, its attorney in fact, to receive, endorse 
and collect checks in its name for whatever amount drawn 
on the Treasury of the United States, and to give full 
discharge for same. The collection and endorsement of 
a check for the above mentioned indebtedness of the United 
States to defendant, The Maryland-Montgomerv Company, 
was contemplated and intended by the said power of at¬ 
torney. That on, to wit, September 13th, 1930, the defend- 

to the 
about 


ant, The Maryland-Montgomerv Company applied 
intervenor for a loan of money to be used in and 
the construction of the said rip-rap sea wall foundation 
referred to above and as a part of the consideration there¬ 
for, agreed to deliver to the defendant the said power of 
attorney to collect the indebtedness due from the Tpnited 
States Government to the said The Marvland-Montgomery 
Company and to assign to the intervening defendant the 
aforementioned indebtedness as collateral security fj>r the 
said loan and relying thereupon, on the said date of Sep¬ 
tember 13th, 1930, the intervening defendant loaned [to the 
said The Maryland-Montgomerv Company, the sum of 
Three Thousand Eight Hundred Dollars, ($3800), and the 
said The Maryland-Montgomerv Company, as evidence of 
such indebtedness, made and delivered to this intervening 
defendant its certain promissory note of that date whereby 
the defendant undertook and promised to pay to the [inter¬ 
vening defendant, or its order, the full sum of Three f jThou- 
sand Eight Hundred Dollars, ($3,800), with interest there¬ 
on, thirty days after date, or on demand, at the option of 
the holder and, as well, counsel fees and costs, and at the 
same time it deposited with the intervening defendant and 
pledged as collateral security for the payment of the in- 
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debtedness evidenced by the said note tlie power 

46 of attorney mentioned above, thereby intending to 
assign and in equity assigning to the intervening 

defendant the aforementioned indebtedness of the United 
States to said defendant, The Maryland-Montgomery 
Company. 

b. The intervening defendant admits the allegations con- 
tained in paragraph five. 

6. Answering paragraph six, this intervening defendant 
says that it has not sufficient facts upon which to base an 
answer; therefore, it neither admits nor denies the aver¬ 
ments thereof. 

7. The intervening defendant admits the allegations con¬ 
tained in paragraph seven. 

8. Answering paragraph eight, this intervening defend¬ 
ant savs that the remaining assets of the defendant, The 
Maryland-Montgomery Company, Incorporated, will be 
wholly inadequate to satisfy all of its creditors; it denies, 
however, that intervening petitioner, Guardian Casualty 
Company, will suffer a legal injury if the receivers are 
authorized to collect the said fund and apply to the general 
indebtedness of the said defendant, because this defendant 

savs, on information and belief, that the said Guardian 

* ' 

Casualty Company has no claim of priority to the said 
fund. That the lien of the intervening petitioner, if it 
is a lien, is subject to the lien of the intervening defendant, 
the North Capitol Savings Bank, which lien arose out of 
the fact that the defendant, The Marvland-Montgomerv 
Company, in order to secure money with which to carry on 
the work of constructing the rip-rap foundation, under its 
contract with the United States Government, borrowed 
monev fromlthe intervening defendant and as collateral se- 
curitv for the money so borrowed, attempted to assign, and 
in equity did assign to the intervening defendant the money 
due it from the United States Government under its con¬ 
tract for building the rip-rap foundation, which fact was 
known to the intervening petitioner. That said money 
so borrowed was used in the construction of the said 

47 rip-rap foundation and in fact helped to create the 
fund now due under the said contract between the 

defendant, Maryland-Montgomery Company, and the 
United States Government, and if the said monev had not 
been loaned by the intervening defendant to the defendant, 
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The Maryland-Montgomery Company, the fund novj T in con¬ 
troversy would not be in existence. 

• 

9. Answering paragraph nine, this intervening defend¬ 
ant says that whatever equitable lien intervei^or, the 
Guardian Casualty Company, may have upon tli^ afore¬ 
mentioned fund due and owing by the United States to 
the defendant, The Maryland-Montgomery Company, In¬ 
corporated, which lien, however, is not admitted, the same 
is subordinate to the lien of this intervening defendant in 
and to the same fund, for the reasons hereinbefore stated. 
This intervening defendant denies that the said interven- 
ing petitioner is entitled to have the Court enter a decree 
providing for the payment of any part of the said [fund to 
the said intervening petitioner and says that there! are no 
facts to warrant the entry by this Court of any decijee pro¬ 
viding for the payment to the said intervening petitioner 
of any part of the said fund, except whatever may remain 
after the satisfaction in full of this intervening defendant’s 
claim, as hereinbefore stated. 

10. Further answering the said intervening petition, this 
defendant adopts and make- a part hereof all of its Exhibits 
to its intervening petition heretofore filed in this cause. 

NORTH CAPITOL SAVINGS BANK, 
By A. L. PHILLIPS, 

Cashier. 

MILTON D. CAMPBELL, 

Attorney for North Capitol Savings Bank. 


District of Columbia, ss: 

A. L. Phillips, Cashier of North Capitol Saving- 
48 Bank, being first duly sworn, deposes and says, that 
he has read the foregoing answer bv him subscribed 
and knows the contents thereof; that he verily believes the 
facts therein stated to be true. j 

A. L. PHILIPPS. 


Subscribed and sworn to before me this First day of 
December, 1931. 

[notarial seal.] REBECCA M. SMITH, 

Notary Public, D. C. 

4—6309a 
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Amendment to Intervening Petition of North Capitol 
Savings Bank , a Corporation. 


Filed January 12, 1952. 


North Capitol Savings Bank, a corporation, intervening 
defendant in the above entitled cause, by leave of the Court 
first had and obtained, hereby amends its intervening peti¬ 
tion heretofore filed in the above entitled cause bv adding 
to paragraph four of the said intervening petition the fol¬ 
lowing sentence at the end of the said paragraph: 

The said sum of Three Thousand Eight Hundred Dol¬ 
lars, ($3,800), loaned to defendant, The Maryland-Mont- 
gomery Company, a corporation, as aforesaid, by the said 
North Capitol Savings Bank, a corporation, was loaned 
for the express purpose of being used for labor and mate¬ 
rials furnished bv defendant, The Marvland-Montgomerv 
Company, in the prosecution of its aforementioned con¬ 
tract with the United States, and the same was so used; 
that is to say, the said fund was used in the construction of 
a rip-rap foundation along the Anacostia River in the Dis¬ 
trict of Columbia, which was the work provided for in the 
said contract. 

NORTH CAPITOL SAVINGS BANK, 

Bv A. L. PHILLIPS. 

MILTON I). CAMPBELL, 

Attorney for North Capital Savings Bank. 


District of Columbia, ss: 

A. L. Phillips, being first duly sworn, deposes and 
50 says that lie is Cashier of North Capitol Savings 
Bank, a corporation, the above named intervening 
petitioner, and makes this affidavit on behalf of the said 
corporation; that he has read the foregoing amendment to 
the intervening petition of the said North Capital Savings 
Bank, a corporation, heretofore filed in the above entitled 
cause and knows the contents thereof; that he verily be¬ 
lieves the facts stated in the said amendment to be true. 

! A. L. PHILLIPS. 
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Subscribed and sworn to before me this 5th day! of Jan¬ 
uary, 1932. | 

’ [notarial seal.] CHARLES W. FLO EC K HER, 

Notary Public^D. C. 

51 Order Substituting Party Intervenor. \ 

Filed January 24, 1933. 


Upon consideration of the motion of John S. Bryan, Re¬ 
ceiver of North Capital Savings Bank, and it appearing 
that the receiver of the Maryland Montgomery Company, 
and the attornev for the intervenor, Guardian Casualtv 
Company, have consented thereto, it is, this 24th day of 
January, 1933, 

Ordered, adjudged and decreed that John S. Bryan, Re¬ 
ceiver of North Capitol Savings Bank, be and he hejrebv is 
substituted as party intervenor for and instead 'oft the 
North Capitol Savings Bank. 

JOSEPH W. COX, 

Justice. 

1 consent to the granting of this order. 

R. H. McNEILL, 

7 Receiver of The Maryland-Montgomery Company. 

i 

l 

1 consent to the granting of this order. 

EDWARD S. BAILEY, 
Attorney for Guardian Casualty Company. 

52 Amendment to Intervening Petition of North Capitol 

Savings Bank, a Corporation. 

I 

Filed September 15, 1933. j 


John S. Bryan, Receiver of North Capitol Savings Bank, 
a corporation, having first obtained leave of court to file 
this amendment to the Intervening Petition herein filed, 
shows to the court as follows: 

That he has been duly appointed Receiver of the jNorth 
Capitol Savings Bank by the Comptroller of the Currency 



52 


J. S. BRYAN VS. GUARDIAN CAS. CO. 


and that as Receiver, in addition to the note described in 
the Intervening- Petition herein filed, he is the holder and 
owner of the following promissory notes: 

1. Note datkd September 15, 1930, payable thirty days 
after date, to the order of the North Capitol Savings Bank, 
in the sum of $240.00, said note being signed by the defend¬ 
ant herein as maker. 

2. Note dated September 22, 1930, payable on or before 
October 12, 1930, to the order of the North Capitol Savings 
Bank, in the sum of $512.00, said note being signed by the 
defendant herein as maker. 

3. Note dated September 22, 1930, payable on or before 
October 12, 1930, to the order of the North Capitol Savings 
Bank, in the sum of $1,000.00, said note being signed by the 
defendant herein as maker. 

That though the blank spaces providing for interest in 
said notes were not filled in, it was understood and agreed 
that in each case interest sliauld be at the rate of six 
53 per cent {6%) per annum; that no payments were 
made on said note. 

Wherefore, the premises considered, your petitioner 
prays: 

1. That lie, as Receiver of the North Capitol Savings 
Bank, may have a money decree against the defendant, The 
Maryland Montgomery Company, a corporation, for the 
amount of principal and interest due upon the three afore¬ 
mentioned promissory notes, or that the Receiver for the 
said Maryland Montgomery Company be authorized and 
directed by this court to pay to this intervenor such sum as 
mav be found to be due bv the defendant or the said Re- 
ceiver to this petitioner; and 

2. For such other and further relief in the premises as 
shall seem meet to this Honorable Court. 

JNO. S. BRYAN, 

Receiver of North Capitol Savings Bank, 

lutervening Petitioner. 

HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Attorneys for Intervening Petitioner. 
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District of Columbia, ss: i 

I, John S. Bryan, Receiver of the North Capitol jSavings 
Bank, a corporation, being first duly sworn, depose and say 
that 1 have read the foregoing amendment to petition by 
me subscribed and that the facts set forth therein j[ verily 
believe to be true. | 

JNO. S. BR)TAN. 

Subscribed and sworn to before me this 31st day bf July, 
1933. | 

[notarial seal.] MARVIN McKEEj, 

Notary Public, J T). C. 


1 consent to the filing of the foregoing amendment 
to petition. 

ROBERT II. McNEILL 
Receiver of the Maryland Montgomery Co. 


I consent to the filing of the foregoing amendment to 
petition. I 

EDWARD S. BAILEY, 

Attorney for Intervenor Guardian Casualty Co. 

Leave granted this 15th day of September, 1933, j to file 
the foregoing amendment to petition. 

JENNINGS BAILEY,j 

Justice. 

I 

55 Iteport of the Auditor. 

I 

Filed April 11, 1934. j 

#**#### 

I 

To the Supreme Court of the District of Columbia: 

The Auditor, to whom the above-entitled cause w^s re¬ 
ferred, by order of October 2, 1933, respectfully reports as 
follows: j 

1. This is a bill brought for the appointment of la re¬ 
ceiver for the assets of the defendant, Maryland-Montgom- 
ery Company, a Maryland corporation, with the power to 
take, collect and conserve all assets, choses in actioiji and 
accounts receivable and physical properties of the dqfend- 
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ant and hold and disburse the same in accordance with the 
order of the Court. 

2. The bill alleges, in part, as follows: 


“III. Your complainants Mitchell & Unsinn further 
show that they are creditors of said defendant in the sum 
of $45.20 for services rendered as tool sharpeners and the 
said plaintiff Harry \V. Stephens as its Auditor at an 
agreed compensation during the year 1930 for period of 
services extending from May, 1930 to November 14, 1930; 
that during said period of time his services for seven (7) 
weeks at Thirty-five Dollars, ($35.00) per week was not paid, 
and there remains due and unpaid in the sum of Two 
56 Hundred and Forty-Five Dollars, ($245.00), and 
that there is further due this complainant because 
of other services for overtime for which he was specially 
employed during said period referred to his compensation 
therefor as agreed with the defendant being at a rate of 
$1.00 per hour entitling plaintiffs to receive therefor the 
additional sum of $100.00, making his present liquidated 
claims against said defendant the sum of Three Hundred 


and Forty-live Dollars, ($345.00), no part of which has been 
paid and the entire amount thereof being due. 

IV. Your complainants further show that the total as¬ 
sets of the defendant company consist of a liquidated claim 
against the United States government for monevs due bv 
said government to said defendant on. account of riprap 
stone delivered to said United States government under a 
contract between it and said defendant, duly existing and 
in full force and effect during the time of the service herein 
rendered by the plaintiffs, and on information and belief 
vour plaintiffs sav that said sum so due bv the United 
States government aggregates approximately Five Thou¬ 
sand Dollars, i($5,000), but your plaintiffs are informed and 
believe that certain deductions bv said government mav 
be intended to the extent of approximately One Thousand 
Dollars, ($1,000.00) in the nature of penalties, leaving a 
net balance due on such contract of approximately Four 
Thousand and Eighteen Dollars, ($4,018.00) which is pres¬ 
ently payable to said defendant company; that in addition 
to said moneys due to the defendant by the United States 
government it has other assets as follows: 


1 Pulsometer pump 

1 Gasoline Centrifugal pump—2 section hose 
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7 Tripod Drifter drills 
5 Steel stone skips 

Approximately 1 ton drifter drill steel 
2 Blacksmith outfits—including forges & anvils! 

1 Blower fan j 

2 Narrow Gauge railway car trucks 
Air piping and fittings 

4 Scows for use in handling stone on Anacostia I^iver. 


all of said properties being of the value as plaintiffs are 
informed and believe not to exceed One Thousand (Dollars 
($1,000.00) but that plaintiffs are not experts in the valua¬ 
tion of such properties and do not know exactly the jstatc of 


repair which they are in and cannot accurately f(x their 
approximate value, that said defendant corporation is 
totally and wholly insolvent, its passed due liabilities ag¬ 
gregating more than $28,000 including obligations due 


Banks and miscellaneous creditors, including payrojl, haul¬ 
ing accounts and labor and materials accounts, that various 


suits and demands are being pressed against the corpora¬ 
tion and its miscellaneous assets are widely scattered and 
neglected and rapidly depreciating in value. 


V. With respect to the funds due the defendant by the 
United States government your complainants show that 
there is a variety of claimants to said fund under alleged 
assignments thereof by defendant company, one of which 
assignments having been made, as complainants (ire in¬ 
formed and believe, in favor of the Guardian Casualty 
Company of Buffalo, New York, which said assignment 
is now held by the Washington representative of said com¬ 
pany under which the right is claimed to receive payment 
of the balance due bv the United States Government; that 
one or more previous assignments were made of the same 
fund to various persons but whether or not any claim 
thereunder is being made or will be made your conjiplain- 
ants are not advised. 


57 VI. Your complainants further show that i there 
is not due to the said Guardian Casualty Compjiny of 
Buffalo, New York, as surety on the bond of said defendant 
anv monevs on account of disbursements made b\t said 
bonding company, but said company is claiming the right 
to receive the total proceeds of the contract with the United 
States, to-wit, the sum of $4,018.00 admittedly due on said 
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contract with the expressed purpose and intention of dis¬ 
tributing said money to allegedly preferred claimants 
thereto, said distributions to be made by said Guardian 
Casualty Company or its agents irrespective of the de¬ 
mands ot payment by the creditors who may or may not 
have priority rights or who may or may not have assign¬ 
ments, it being the intention of said Surety Company, as 
plaintiff is informed and believes and therefore avers, to 
make such distribution as to it the priority right of pay¬ 
ment may appear to be, said company’s agents intending 
to use their own judgment as to such priorities and said 
assignee claiming the right to receive said assignment by 
reason of its,having been the surety on said defendants’ 
bond on its said contract with the United States govern- 
ment for the delivery to said government of 15,000 tons 
more or less of riprap sea wall foundation stone along the 
Anaeostia River in the District of Columbia, said contract 
bearing date of May 12, 1930, a photostatic copy of which 
contract will be exhibited to the Court at the hearing 
hereof; that under tlie terms of the contract aforesaid de¬ 
fendant agreed to deliver to the United States 15,000 tons 
of riprap sea wall foundation stone along the Anaeostia 
River in Washington, D. C., for the consideration of $2.74 
per ton in strict accordance with the specifications, sched¬ 
ule and drawings submitted by the War Department of the 
United States upon its project known as Reclamation of 
Anaeostia River Flats of the District of Columbia said con¬ 


tract requiring said deliveries at fixed times and under 
which contract certain deliveries were made, because of 
which deliveries the defendant now expects to receive from 
the United States the said sum of $4,018.00 herein referred 
to in paragraph 4 and hopes to receive an additional sum 


purported to have been charged against 
reason of penalties for non-delivery in 


said contract by 
accordance with 


the terms of the specifications and contract. 


VII. That the said defendant corporation has ceased to 
function as a corporation, its officers and directors taking- 
no interest in its affairs, having no meetings, and carrv- 
ing out no corporate activities, and that said corporation is 
without any plans of re-organization, re-financing, re-capi¬ 
talization, or renewed operation and has no intention as 


your complainants are informed and believe of doing anv- 
thing further as a corporation, except ultimately to dis¬ 
solve said corporation. 
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VIII. Your complainants further say that thjey have 
repeatedly conferred with the president of the corporation, 
Dr. F. M. Criswell, who has advised them as alleged in the 
last paragraph hereof, said President of said defendant 
corporation assuring your complainants that his jsole de¬ 
sire is to see all of the assets of said corporation properly 
conserved for the benefit of the creditors of said Corpora¬ 
tion and an equitable distribution thereof to the best pos¬ 
sible advantage to such creditors to whom the corporation 
is indebted and with a desire to have all question of equit¬ 
able or legal priority disposed of by a Court of Equity 
rather than by any individual or corporation or tin} agents 
thereof. | 

58 IX. That said Guardian Casualty Company, 
snretv on the bond of said defendant as aforesaid, 
either now has or intends to receive forthwith from the 


United States government a check or draft of $4018.00, 
admittedly due said defendant, growing out of the part per¬ 
formance bv said defendant of its contract w[th the 

* I 

United States government dated as aforesaid, and ithat to 
permit the same to pass to the said company or its said 
agents and to be distributed by them in accordance with 
the views of said company as to what are the existing 


equities would work an irreparable injury to your com¬ 
plainants and others similarly situated in case the action 
of said company or its agents should be contrary to the 
actual legal or equitable rights of your complainants, and 
while your complainants make no charge of any ciorrupt 
or inequitable conduct against said company or its said 
agents, nevertheless your complainants do respectfully 
represent that all of such equities should be determined 
and passed upon by this Court and the funds distributed 
in accordance with this Court’s rulings as to what such 
priorities are in order that all creditors may be fully sat¬ 
isfied at the determination of this proceeding that) their 
rights have been fully respected and protected. | 

X. Your complainants further show that in view pf the 
exigencies set forth hereinabove and the present com¬ 
plete insolvency of the defendant and the threatened 
distribution of its assets under an alleged assignment and 
in view of the abandonment of corporate functions py the 


said defendant through its directors and officers thatj a re¬ 
ceiver for said assets should be forthwith appointed to 
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hold and conserve the same and to require that all credi¬ 
tors shall prove their claims to said receiver and proof of 
any allege- priorities of payment therefrom and a final dis¬ 
tribution in accordance with the law in equity made by a 
receiver of this court and a full report thereof submitted 
to this Court for approval.” 

3. The cause coming on to be heard, the Court, on De¬ 
cember 23, 1930, made an order appointing Robert H. Mc¬ 
Neill and Joseph T. Sherier receivers for said Maryland- 
Montgomery Company, and authorizing, directing and em¬ 
powering them to take possession of, hold and conserve 
all assets of said Maryland-Montgomery Company within 
the jurisdiction of this Court, subject to the future order 
of the Court. 

4. Thereafter, the North Capitol Savings Bank, a cor¬ 
poration, with leave, filed an intervening petition herein, 
stating, in part, as follows: 

59 “Four. On, to wit, September 13, 1930, the said 
defendant. The Marvland-Montgomerv Companv, a 
corporation, applied to the intervenor for a loan, and agreed 
as a part of the consideration therefor to deliver the afore¬ 
mentioned power of attorney and to assign to the inter¬ 
venor the aforementioned indebtedness due to the said 
defendant corporation by the United States, as collateral 
security for the said loan, and relying thereupon on the said 
date of September 13, 1930, the intervenor loaned to the 
said defendant corporation the sum of $3,800, and the said 
defendant corporation, as evidence of such indebtedness, 
made and delivered to the intervenor its certain promis¬ 
sory note of that date, whereby it undertook and promised 
to pay to the intervenor or its order the full sum of $3,800, 
wilh interest thereon, thirty days after date, or on demand 
at the option of the holder, and, as well, reasonable coun¬ 
sel fees and costs, and, at the same time, it deposited with 
the intervenor and pledged as collateral security for the 
payment of the indebtedness evidenced by the said note, 
the power of attorney mentioned in paragraph three 
hereof, thereby intending to assign and, in equity, assign¬ 
ing to the intervenor, the aforementioned indebtedness of 
the United States to the said defendant. The Maryland- 
Montgomery Company. A copy of the said promissory 
note and agreement as to the collateral securitv is annexed 
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hereto and made a part hereof as intervenor’s ex¬ 
hibit “B”. 

Five. Although frequent demands were made by the in¬ 
tervener upon the said The Marvland-Montgomeiy Com¬ 
pany, a corporation, for the payment of the said note re¬ 
ferred to in paragraph four hereof, no part of the princi¬ 
pal or interest thereon has been paid, although the whole 
amount of the indebtedness so evidenced is overdue and 
unpaid. The intervenor has further sought to have a check 
for the aforementioned sum of money due and payable by 
the United States to the said The Marvland-Montlgomerv 
Company, paid over to the attorney in fact named for the 
collection of the same, in the power of attorney, aforemen¬ 
tioned, which payment, if made, would have been jfor the 
benefit of the intervenor; but payment of the said fund has 
not been made, although it is overdue and payable, and the 
onlv act remaining to be done bv anv officer or official of the 
United States in respect of the making of such payment, 
according to the intervenor’s best knowledge, information 
and belief, is to draw a check or vouchers for the sajme and 

to make delivery thereof. 

% 

Six. The intervenor is advised and believes anq* so al¬ 
leges that bv virtue of the matters hereinbefore averred, 
it is entitled to have this Court enter a decree requiring the 
payment of the said fund, either directly to the intervenor 
or to the attorney in fact named in the said intervening 
petition, which attorney in fact acted for the intervenor in 
becoming such attorney, and who was and is agent for the 
intervenor in that behalf.” 

GO 5. Thereafter, the said North Capital Savings 

Bank, with leave, amended paragraph four of its in¬ 
tervening petition, by adding thereto, the following: 

“The said sum of Three Thousand Eight Hundred Dol¬ 
lars, ($3,800.00), loaned to defendant, The Maryland- 
Montgomery Company, a corporation, as aforesaid, [by the 
said North Capitol Savings Bank, a corporation, was 
loaned for the express purpose of being used for labor 
and materials furnished by defendant, The Maryland- 
Montgomery Company, in the prosecution of its aforemen¬ 
tioned contract with the United States, and the same was 
so used; that is to say, the said fund was used in the con¬ 
struction of a rip-rap foundation along the Anacostia River 
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in tlie District of Columbia, which was the work provided 
for in the said contract, “which fact was known to the in¬ 
tervening petitioner, Guardian Casualty Company.” 


G. On October 21, 1931, the Guardian Casualty Company, 
with leave, filed an intervening pet it ion herein, stating, in 
part, as follows: 


”3. On or about the 12th day of May, 1930, petitioner 
at the instance and request of the defendant. The Mary- 
land-Montgomery Company, Inc., became surety on a cer¬ 
tain performance bond whereby the said defendant The 
Maryland-Montgomerv Company, Inc., as principal, and 
petitioner as surety, were held and firmly bound unto the 
United States of America in the penal sum of Twenty-One 
Thousand Dollars ($21,000) in connection with a certain 
contract entered into by the said defendant The Maryland- 


Montgomerv ; Company, Inc., with the United States of 
America, dated May 12, 1930, for furnishing and placing 
rip rap sea wall, foundation along the Anacostia River at 
Washington, D. C. A copy of said contract is annexed 
hereto and made a part hereof as intervenor's Exhibit 
“A”. The condition of the aforesaid bond was that if the 


said defendant The Maryland-Montgomerv Company, Inc. 
should well and truly perform and fulfill all of the under¬ 
takings, covenants, terms, conditions, and agreements of 
said contract and modifications thereof, and should 


promptly make payment to all persons supplying the 
principal with labor and materials in the prosecution of 
the work provided for in said contract and any authorized 
extension or modification thereof, then the obligation of 
said bond to be void, but otherwise to remain in full force 


and virtue. A copy of said bond is annexed hereto and 
made a part hereof as intervenor’s Exhibit “B”. 

61 4. The said defendant The Marvland-Montgomerv 

Company, Inc., in consideration of petitioner’s be¬ 
coming surety on the aforesaid bond, agreed to indemnify 
petitioner against all loss, costs, damages, expenses and 
attornevs* fee whatever, and any and all liabilitv therefor, 
sustained or incurred by petitioner by reason of its be¬ 
coming suretv on said bond, and said defendant The Marv- 
land-Montgomery Company, Inc., agreed further to assign 
and did assign to petitioner as collateral to secure the 
aforesaid obligations of the said defendant the Maryland- 
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Montgomery Company, Inc., to petitioner, any and 


all per¬ 


centages retained on account of said contract and anv and 
all sums that might he due under said contract at the time 
of any abandonment, forfeiture, or breach thereof, or that 
thereafter might become due, as well as all machinery, 
equipment, plant, tools and materials belonging to (said de¬ 
fendant The Maryland-Montgornery Company, Inc., and by 
it used about or upon the site of the work to be donje under 
said contract or elsewhere. 

5. The defendant the Marvland-Montgomery Company, 
Inc., duly entered upon the execution of the aforesaid con¬ 
tract and continued in the performance of the same until 
on or about the twentv-first dav of October, 193(k when 
said contract was terminated by the United States of 
America because of a breach of said contract bv the said 

* I 

defendant The Maryland-Montgornery Oompanf, Inc. 
Upon the termination of said contract there was due and 
continued to be due and payable under the terms of said 
contract from the United States of America to the said 
defendant The Maryland-Montgornery Company, Inc., the 
sum of approximately Four thousand Eighteen and 00/100 
Dollars ($4,018). * ' ! 

6. The said defendant The Maryland-Montgomer^ Com¬ 
pany, Inc. has failed to make payment to said persons sup¬ 
plying said company with labor and materials in thei prose¬ 
cution of the work provided for in said contract, and by 
reason of petitioner’s liability as surety on said bo|nd pe¬ 
titioner has been called upon by said persons to p^y and 
has as such surety and in accordance with its obligations 
under said bond paid claims of the said persons foif labor 
and materials used in the prosecution of the work pro¬ 
vided for in said contract in the total amount of Five 
Thousand Five Hundred Forty-Eight Dollars and Sev¬ 
enty-Three Cents ($5,548.73) as shown by the schedule 
annexed hereto and made a part hereof as intervenor’s 
Exhibit “C”. That the said sum of Five Thousand Five 
Hundred Forty-eight Dollars and Seventy-Three j Cents 
($5,548.73), so paid by your intervening petitioner was in 
full settlement and compromise of the said claims of said 
persons and that such settlement and compromise was fair 
and reasonable and said claims were for labor and mate¬ 
rials actually used and supplied in the prosecution of the 
work provided for in said contract. That in addition to 
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the claims sq paid by this intervening petitioner there have 
been presented to it for payment claims amounting to the 
sum of One; Thousand Eight Hundred Six Dollars and 
Twelve Cents ($1,806.12), by persons who allege to have 
furnished labor and materials in and about the perform¬ 
ance and prosecution of said contract, and this interven¬ 
ing petitioner savs that when the necessarv investigation 
has been made to determine whether the said claims 
62 are valid and, if so, the amount properly due and 
payable therefor, this intervening petitioner avers 
that it will pay, as required under the condition of its 
said bond, so much of the said claims as are properly due 
and payable. 

7. Petitioner is informed and believes and therefore 
avers that the said defendant The Maryland-Montgomerv 
Company, Inc. is insolvent and unable to pay its debts, and 
that Robert H. McXeill, Esq., and Joseph T. Sherier, Esq., 
as receivers for the said defendant The Maryland-Mont- 
goniery Company, Inc., are endeavoring the collect and are 
about to obtain from the United States of America, An¬ 
drew \V. Mellon, Secretarv of the Treasure of the United 
States of America, and W. 0. Woods, Treasurer of the 
United States of America, the aforesaid sum of monev due 
from the United States to said defendant The Maryland- 
Montgomerv Company. 

8. Petitioner is informed and believes and therefore 
avers that the remaining assets of the defendant The 
Maryland-Montgomerv Company, Inc., will be wholly in¬ 
adequate to satisfy its indebtedness to petitioner in re¬ 
spect of the amounts paid by petitioner under the obliga¬ 
tion of the aforesaid bond, that the petitioner will suffer 
great and irreparable injury if the said receivers are au¬ 
thorized to collect the said fund and to apply it to the 
general indebtedness of the said defendant The Marvland- 
Montgomery Company, Inc., or to make any application of 
it to any indebtedness other than the single indebtedness 
of the said defendant to this petitioner, and that petitioner 
will suffer injury through delay and expenses incurred in 
conserving said fund if said receivers are authorized to 
collect and hold the same. 

9. Petitioner is advised and believes that bv reason of 
the matters hereinbefore set forth it has an equitable lien 
upon the aforementioned fund due and owing bv the United 
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States to the defendant The Maryland-Montgomej'y Com¬ 
pany, Inc., that petitioner is entitled to have this Court 
enter a decree directing and requiring Andrew W. Mellon, 
Secretarv of the Treasure, and W. 0. AVoods, Treasurer 
of the United States, either or both of them, according to 
the practice of the Government in that behalf, to draw and 
deliver to this petitioner's order whatever amount re¬ 
mains unpaid and due from the United States of America 
to the said defendant The Maryland-Montgomerjr Com¬ 
pany, Inc., under the aforesaid contract, and that |the pe¬ 
titioner is entitled to a decree directing said receivers to 
refrain from collecting the aforementioned sum, lor any 
part thereof, until a hearing can be had herein.” I 

I 

7. On December 14, 1931, Joseph T. Sherier filled his 
resignation as receiver of said Marvland-Montgomerv 
Company, and upon consideration thereof, the Cotirt ac¬ 
cepted said resignation, and authorized Mr. McXeill, the 
surviving receiver, to employ Mr. Sherier as his coun¬ 
sel. 

G3 8. Thereafter, the Court made said order of Oc¬ 
tober 2, 1933, referring the cause to the Auditor, as 
follows: 

“This cause coming on to be heard upon the petition of 
Robert II. McXeill, receiver of the corporation, dulyi quali¬ 
fied, that this cause be referred to the Auditor of this Court 
for a statement of the claims against said corporation and 
the legal priorities thereof, including the claims presented 
by the intervening petitioners, and said reference beihg con¬ 
sented to by the intervening creditors, as well as by the 
counsel for the complainant, it is by the Court this 2nd day 
of October, 1933, 

Ordered that this cause be and it is hereby referred to 

* 

the Auditor of this Court, who shall cause notice bv ad¬ 
vertisement to be given to all persons and corporations 
having claims and accounts against the said Mairvland 
Montgomery Company, to prove the same before said (Audi¬ 
tor, who is hereby given authority to pass upon the same 
and who shall thereafter report the recommendations with 
reference thereto to this Court, and the Auditor shall also 
state and audit the account of the receiver herein, and 
recommend to this Court proper and reasonable allowances 
for said receiver for services rendered by him in this clause, 
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and shall likewise recommend to this court such other 

proper and reasonable allowances for services rendered bv 

% 

counsel for the complainant herein for services rendered 
by such counsel in the cause.’’ 


9. In pursuance of this direction of the Court, the Audi¬ 
tor set the case down for hearing on Monday, November 
13, 1933, at 10:30 o’clock, A. M., at his office in the Court 
House and mailed notice thereof to each of the attorneys 
of record and to each of the creditors of said Maryland- 
Montgomery Company, named in the attached list of names 
and addresses, which was furnished the Auditor bv the re- 
ceiver. 

10. Complying with the direction of the Court, the Audi¬ 
tor also published a notice of said hearing in the Washing¬ 
ton Post, on October 23, October 30 and November 6, 1933, 
and in the Washington Law Reporter, on October 27, No¬ 
vember 3 and November 10, 1933, the notice so published 
being as follows: 


61 “Harry W. Stephens, and B. F. Mitchell & George 
A. Unsinn, Trading as Mitchell and Unsinn, 
Plaintiffs, 

vs. 


The Maryland Montgomery Company, a Corporation, 

Defendant. 

Equity No. 52251. 

Notice is hereby given, as follows: 

On October 2, 1933, the Court made an order in the above- 
entitled cause, as follows: 

“This cause coming on to be heard upon the petition of 
Robert IT. McNeill, receiver of the corporation, duly quali¬ 
fied, that this!cause be referred to the Auditor of this Court 
for a statement of the claims against said corporation and 
the legal priorities thereof, including the claims presented 
by the intervening petitioners, and said reference being 
consented to bv the intervening creditors, as well as bv the 
counsel for the complainant, it is by the Court this 2nd day 
of October, 1933, 

Ordered that this cause be and it is herebv referred to 

* 

the Auditor of this Court, who shall cause notice bv ad- 
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vertisement to be given to all persons and corporations 
having claims and accounts against the said Maryland 
Montgomery Company, to prove the same before sAid Audi¬ 
tor, who is hereby given authority to pass upon (the same 
and who shall thereafter report the recommendations with 
reference thereto to this Court, and the Auditor shall also 
state and audit the account of the receiver herein, and 
recommend to this Court proper and reasonable allow¬ 
ances for said receiver for services rendered bv him in this 
cause, and shall likewise recommend to this court such 
other proper and reasonable allowances for services ren¬ 
dered by counsel for the complainant herein for services 
rendered by such counsel in the cause.” 

I 

j 

In pursuance of this order, I, the undersigned, hajve fixed 
and appointed Monday, the 13th day of November, 1933, 
at 10:30 o’clock, A. M., as the time, and the Auditor's Hear¬ 
ing Hoorn in the United States Court House, Washington, 
D. C., as the place for a hearing and the taking <f>f testi¬ 
mony, at which time all persons and corporations 
claims and accounts against the said Marvland Mont 
Company, are hereby warned to appear and pr<j)ve the 
same. j 

A. LEFTWICH SINCLAIR, | 

Auditor of the Supreme Court 

of the District of Columbia.” 

11. At the time fixed for said hearing, supra , the Auditor 


having 

Igomerv 


proceeded with the hearing and took testimony touch 


ing the 


subject-matter of the reference. The taking of testimonv 
was not concluded on said date, and further testimony was 
taken, pursuant to adjournment, on November 14, Novem¬ 
ber ‘23 and November 29, 1933, when the hearings were 
closed. All the testimony taken was stenographi- 
65 cally reported, and a transcript thereof, in typewrit¬ 
ing, is returned and filed herewith, pursuant jto the 
provisions of Equity Rule 64, paragraph 2, together with 
all exhibits, proofs of claims, vouchers and papers sub¬ 
mitted in connection with said testimony. After the con¬ 
clusion of the hearings, counsel for the parties submitted 
briefs to the Auditor in support of their respective con¬ 
tentions, which have been read and dulv considered. 


a- 


-6309ff 
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12. It appears that on May 12, 1030, the contract herein¬ 
before referred to, was entered into between said Mary- 
land-Montgomery Company and the United States, whereby 
said Maryland-Montgomery Company, for the considera¬ 
tions stated in said contract, agreed to furnish all labor and 
materials, and perform all work required for placing fifteen 
thousand tons,, forty per cent, more or less, of riprap sea¬ 
wall foundation along the Anacostia River, at Washington, 
D. C. (See Guardian Casualty Company, Exhibit Xo. 1); 
that to secure the performance of said contract and to guar¬ 
antee the payment of claims for labor, materials and sup¬ 
plies furnished for the work required thereunder, the said 
Maryland-Montgomery Company, on said date, procured 
from said Guardian Casualty Company, as surety, its cer¬ 
tain public contractors bond, made and delivered to the 
I nited States (See Guardian Casualty Company, Exhibit 
Xo. 2); that to procure said bond, said Maryland-Mont¬ 
gomery Company, on or before said date, submitted an 
application to said Guardian Casualty Company (See 
Guardian Casualty Company, Exhibit Xo. 3), stating 
therein, among other things, in substance, as follows: 

That in consideration of the Guardian Casualtv Com- 

% 

pany becoming surety on the said bond, agreed to indemnify 
the surety against all loss, costs, damages, expenses and 
attorney’s fees, whatever, and any and all liability there¬ 
for, sustained or incurred bv the Guardian Casualtv 
GG Company by'reason of its becoming surety on said 
bond, and the Maryland-Montgomery Company, Inc., 
agreed further to assign and did assign to the Guardian 
Casualty Company as collateral to secure the aforesaid ob¬ 
ligations of the Maryland-Montgomery Company to the 
surety any and all percentages retained on account of said 

contract and anv and all sums that might be due under 

• ^ 

said contract at the time of any abandonment, forfeiture or 
breach thereof, or that thereafter may become due, as well 
as all machinery, equipment, plant, tools and materials be¬ 
longing to said Maryland-Montgomery Company, Inc., and 
by it used about or upon the site of the work to be done 
under said contract or elsewhere, and also agreed that the 
Guardian Casualty Company should have the right to ad¬ 
just, settle or compromise any claim, demand, suit or judg¬ 
ment upon said bond. 

It further appears, that said Maryland-Montgomery 
Company entered upon the execution of said contract and 
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continued in the execution thereof until on or cjbout Oc¬ 
tober 21, 1930, when said contract was terminated by the 
United States, before the completion of the work tb be done 
thereunder, because of the breach of said contract by said 
Maryland-Montgomery Company. It further appjears that 
at the time said contract was terminated, there was due, 
under the terms thereof, from the United States]; to said 
Maryland-Montgomery Company, approximately Four 
Thousand Dollars, which was subsequently paid by the 
United States to the Receiver herein. The proof shows 
that said Maryland-Montgomery Company faileq to pay 
various claims for labor and materials furnished dnd used 
in the work provided for in said contract, and tjiat said 

Guardian Casualty Company, as surety on sajid bond, 
67 was required to pay certain of such claims], aggre¬ 
gating Six Thousand, Seventy-seven Dollars and 
Forty-eight Cents, ($6,077.48). See Stenographic Record 
of hearings before the Auditor, p. 3 et seq. The said 
Guardian Casualty Company contends that, by reason of 
the premises, it is entitled to and should receive the en¬ 
tire fund in the hands of the Receiver, subject to the de¬ 
duction therefrom of the expenses of this suit and this ref¬ 
erence and the proportionate shares of certain persons 
whose claims for labor and materials furnished for said 
work have not been paid and who have established their 
claims before the Auditor. 

13. Upon consideration, the Auditor finds that the con¬ 
tention of the Guardian Casualty Company, supra, is well 
founded and should be sustained. 

This conclusion is supported by ample authority. j\mong 
the numerous applicable cases may be cited 

Hardaway v. National Surety Co., 211 U. S. 1552; 

Ilenninqsen r. United States Fidelity & Guaranty 
Cuwpany, 208 U. S. 404; 

Prairie State Bank v. United States, 164 U. 227; 

Lyttle r. National Surety Co., 43 App. D. C. 136; 

Richards Brick Co. r. Rothwell, 18 App. D. CJ. 516; 

Exchanqe State Bank v. Federal Surety Co., 28 Fed. 
(2d) 485; 

National Surety Co. v. County Board of Education, 
15 Fed. (2d)'‘993; 

United States Fidelity & Guaranty Co. v. Bristow, 
4 Fed (2d) 810; ‘ “ 
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Maryland Casualty Co. v. Cincinnati, 201 Fed. 825, 
832. 

American Surety Co. v. Finletter, 274 Fed. 152; 

In re Schilling, 251 Fed. 966; 

Cox v. New England Equitable Insurance Company, 
247 Fed. 955; 

American Bonding Co. of Baltimore v. Central Trust 
Co. of Illinois, 240 Fed. 400; 

In re Schofield, 215 Fed. 45; 

CtAumbia Digger Co. r. Rector, 215 Fed. 618; 
Illinois Surety Co. v. Gallon, 211 Fed. 161; and 
Ifardaway Prowell v. National Surety Co., 150 
Fed. 465. 


In Ilcuningsen v. United States Fidelity d'- Guaranty 
Company, supra, the Supreme Court of the United States 
held that the equity of the surety on a bond given by a con¬ 
tractor, who bv reason of the contractor’s default has been 
obliged to pay materialmen and laborers, is supe- 
68 rior to that of a bank loaning money to the contrac- 
tor, secured bv assignments of amounts to become 
due; and that in such case the surety is subrogated to the 
rights of the contractor, but that the bank is not. Mr. Jus¬ 
tice Brewer, speaking for the Court in that case, said, 
inter alia: 


“Henningseli, for we mav leave Clive out of considera- 

C? 7 * 

tion, entered into a contract with the United States to con¬ 


st met buildings. The Guaranty Company was surety on 
that contract. Its stipulation was not merely that the con¬ 
tractor should construct the buildings, but that he should 
pay promptly and in full all persons supplying labor and 
material in the prosecution of the work contracted for. He 
did not make this payment, and the Guaranty Company, 
as surety, was compelled to and did make the payment. 
Is its equity superior to that of one who simply loaned 
money to the contractor to be by him used as he saw lit, 


either in the performance of his building contract or in any 
other way? We think it is. It paid the laborers and mate¬ 
rial-men and thus released the contractor from his obliga¬ 
tions to them, and to the same extent released the Govern¬ 


ment from all equitable obligations to see that the laborers 
and supply men were paid. It did this not as a volunteer 
but by reason of contract obligations entered into before 
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the commencement of the work. Prairie State \ Bank v. 
Uniter/ States, 164 U. S. 227, is in point. In that disc Sund- 
l)oru* & Co., in 1888, contracted with the Government to 
build a custom-house at Galveston. Hitchcock was surety 
on that contract. On February 3, 1890, in consideration 
of advances made and to be made by the Prairie Bank, 
Sundberg & Co. gave a power of attorney to a representa¬ 
tive of the bank to receive from the United States! the final 
payment under the contract. In May, 1890, Suijidberg & 
Co. defaulted in the performance of this contract and 
Hitchcock, as surety, without anv knowledge of the 

•>7 • 

69 alleged rights of the bank, assumed the completion 
of the contract and disbursed therein about $1 0,000 
in excess of the current payments from the Government. 
In a contest between Hitchcock and the Prairie iBank it 
was held that Hitchcock had the superior equity, j and the 
judgment of the Court of Claims in his favor |for the 
amount still due from the Government was affirmed. The 
bank loaned to Sundberg & Co. about $6,000 prior to the 
time that they defaulted in the performance of 1h|eir con¬ 
tract and prior to any action by Hitchcock in completing 
tlie contract or in paying out money, so that the bank actu¬ 
ally parted with $6,000 of its money before Hitchcock 
parted with any of his. It was held that Hitchcock’is equity 
commenced with his obligation in 1888 to see thajt Sund¬ 
berg & Co. duly performed their contract with the Govern¬ 
ment. Mr. Justice White, delivering the opinion of the 
court, reviewed the authorities at length and discussed the 
question fully. He said (p. 232): 


“ ‘Under the principles thus governing subrogation, it 
is clear w-ilst Hitchcock was entitled to subrogation, the 
Bank was not. The former in making his payments dis¬ 
charged an obligation due by Sundberg, for the perform¬ 


ance of which he. Hitchcock, was bound under the obliga¬ 
tion of his suretyship. The bank, on the contrary, was a 
mere volunteer, who lent money to Sundberg on the faith 


of a presumed agreement and of supposed rights acquired 


thereunder. The sole question, therefore, is whether the 
equitable lien, which the bank claims it has, without! refer¬ 


ence to the question of its subrogation, is paramount! to the 
right of subrogation which unquestionably exists in favor 
of Hitchcock. In other worfcs, the rights of the parties de¬ 


pend upon whether Hitchcock’s subrogation must be con- 
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sidercd as arising from and relating back to the date of 
the original contract or as taking its origin solely from the 
date of the advance bv him.’ 


‘‘It seems unnecessary to again review the authorities. 
It is sufficient to say that we agree with the views of the 
Circuit Court of Appeals, expressed in its opinion, in the 
present case: 

“ ‘Whatever equity, if any, the bank had to the fund in 
question, arose solely by reason of the loans it made to 
llenningscn. Henningsen’s surety was, upon elementary 
principles, entitled to assert the equitable doctrine of sub¬ 
rogation: but it is equally clear that the bank was 
70 not, for |it was a mere volunteer, and under no legal 
obligation to loan its money. Prairie State. Bank v. 
Suited States, 164 U. S. 227; Insurance Cnm patty v. Middle- 
port, 124 1*. S. 7)34; Sheldon on Subrogation, Sec. 240. 


“See also Suited States Fidelity Co. 
S. 349, 356, 357.” 


v. Kenyon, 204 V. 


In Li ft tie v. Xational Surety Company, supra, it was held 
that where, as the result of a suit by a surety company 
which as surety on a government contractor’s bond had 
completed, at a loss, a public building, the United States 
paid over to a receiver appointed by the Court the balance 
due from the United States on the contract, and thereafter 
a trustee in bankruptcy of the contractor intervenes and 
claims that as such trustee he is entitled to the fund, and 
it is admitted by the trustee that the surety company's lien 
on the fund is a valid one, and also that the surety company 
is entitled to bp subrogated to the rights of the United 
States in respect to the security of the fund, the fund icill 
not he turned over to the trustee for administration in the 
bankruptcy court, but will be awarded to the surety com¬ 
pany to the extent of its lien. Mr. Justice Van Orsdel, de¬ 
livering the opinion of the Court in that case, used the fol¬ 
lowing language: 

“The appeal can be disposed of upon the single question 
of whether or not the court below erred in ordering the 
money paid to the surety company, instead of to the trus¬ 
tee of the bankrupt, to be adjudicated as part of the bank¬ 
rupt’s estate in the bankruptcy court. The amount which 
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the surety* company finally received was about $ ! p,000 less 
than the amount it was compelled to advance oil account 
of the default of the contractor. Hence, no question as to 
the. disposition of a surplus is involved. Counsel 

71 for appellant in their brief concede the validity of 
plaintiff's claim to a lien, and its right to subroga¬ 
tion, in the following statement: ‘In this proceeding the 
trustee in bankruptcy is not questioning the validity of the 
plaintiff's claim to a lien, or to be subrogated to tjhe rights 
of the United States in respect to the security of [the fund 
in question. He insists, however, that the fundi must be 
brought into the bankruptcy court, and the plaintiff’s lien 
recognized by the orders of that court.’ 

“We start, therefore, with the concession that a lien and 
right of subrogation exist in favor of the surety company. 
That the surety company, as surety on the contract, could 
invoke* the equitable doctrine of subrogation, is well 
settled, 'file principles upon which a surety may avail 
himself of this right are stated in JEtna L. In:'. Co. v. 
Mif.hlU-port , 121 U. S. 534, 31 L. ed. 537, 8 Sup. Ct. Rep. 
625, as follows: ‘(1) That the person seeking its benefits 
must have paid a debt due to a third party before he can 
be substituted to that party’s rights: and (2) that in doing 
this he must not act as a mere volunteer, but on [compul¬ 
sion, to save himself from loss by reason of a superior lien 
or claim on the part of the person to whom he yjays the 
debt, as in cases of sureties, prior mortgagees, et|c. The 
right is never accorded in equity to one who is a mere vol¬ 
unteer in paying a debt of one person to another.’ 

“The surety company having a valid equitable lien on 
this fund, and being subrogated to the rights of the [govern¬ 
ment to the extent; of being reimbursed for the amdunt ad¬ 
vanced under its obligation as surety, it is not clear just 

what claims could be asserted bv the trustee to have the 

«■ 

matter adjudicated in the bankruptcy court. The 

72 lien of the surety company against this fund was 
prior and superior to any claim shown to exist 

against the contractor of the trustee standing in his shoes. 
As against the contractor, and likewise against the trustee, 
the equity which existed in favor of the surety existed not 
from the date of bringing the present suit, but frbm the 
date of the bond. In Prairie State Natl. Bank v. [United 
States. 164 U. S. 227, 41 L. cd. 412, 17 Sup. Ct. Rep. ^42, the 
contract, as here, was for the construction of a government 
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building. The government, as here, had the right to retain 
a percentage of the contract price until the completion of 
the work. The contractor, in consideration of advances 
made and to be made by the bank, gave the bank, in 1890, 
written authority to receive from the United States, the 
final contract payment so reserved. The contractor de¬ 
faulted, and the surety completed the work, being called 
upon, as here, to disburse more than the amount of the 
final payment due from the government. Disposing of the 
respective rights of the surety and the bank, Mr. Justice 
White, speaking for the court, said: ‘Sundberg & Company 
(the contractors) could not transfer to the bank any 
greater rights in the fund than they themselves possessed. 
Their rights were subordinate to those of the United States 
and the sureties. Depending, therefore, solely upon rights 
claimed to have been derived in February, 1890, by express 
contract with Sundberg & Company, it necessarily results 
that the equity, if any, acquired by the Prairie Bank, in the 
10-per-cent fund then in existence and thereafter to arise, 
was subordinate to the equity which had, in May, 1888, 
arisen in favor of the suretv Hitchcock.’ ” 


73 In Exchanae State Bank v. Federal Surety Co ., 28 
Fed. (2d) 485, it was said: 

“The contentions of appellant, briefly stated, are: (1) 
That the Surety Company, having taken a legal assignment 
of the moneys! to become due under the construction con¬ 
tract. cannot, in view of that fact, be accorded an equitable 
lien on said moneys: (2) that the legal assignment to the 
Surety Company, though prior in time to the bank’s assign¬ 
ment, is nevertheless inferior thereto, because of equities 
in favor of the bank. 

(1, 2) We think the first contention of appellant rests 
upon a misconception of the nature of an equitable lien, as 
well as of the real status of the assignment agreement con¬ 
tained in the application for the bond. An equitable lien 
may arise ex rrquo et bono , or it may arise out of an express 
contract. 37 C. J. 315, 319; Pomeroy, Eq. Juris. (3d Ed.) 
Secs. 1239, 1235: Bispham on Equitv, Sec. 351; Walker v. 
Brown, 165 U. S. 654. 17 S. Ct. 453, 41 L. Ed. 865. And we 
see nothing in the nature of an equitable lien which would 
prevent it from having its origin in both sources. In such 
cases the express contract would serve to make definite and 
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certain some elements which otherwise would h^ve to be 
ascertained from surrounding facts and circumstances. 

“Such, we think, is the proper construction to be placed 
upon the assignment agreement in the bond application in 
i he case at bar. That the equitable lien may be enforced, 
though an assignment agreement exists, has been held in 
numerous cases. American Surety Co. v. Finletter (C. C. 
A.) 274 F. 152; U. S. F. & G. Co. v. City of Bristow (D. C.) 
4 F. (2d) 810; Ottumwa Boiler Works v. O’Meara, (Iowa) 
218 X. W. 920; City of Detroit v. Fidelity &j Deposit 
74 Co., 240 Mich. 213, 215 X. W. 394. We Have not 
been cited to anv case holding the contrary. I It mav, 
indeed, lie doubted whether such assignment agreements 


in surely bond applications can be given any force, except 
the limited one above indicated. See Jenkins v. Xational 


Surety Co., 277 IT. S. 258, 48 S. Ct. 445, 72 L. Ed. 874, opin¬ 
ion filed May 14, 1928. We think that the trial court in 
tiie case at bar properly held that the Surety Company had 
an equitable lien. 

(3) That the equitable lien thus recognized arose at the 
time of the execution of the bond and was superior to the 
assignment to the appellant bank is decided by the great 
weight of authority. Prairie State Bank v. United States, 
164 U. S. 227, 17 S. Ct. 142, 41 L. Ed. 412; Henningsen v. 
U. S. F. & G. Co., 208 U. S. 404, 28 S. Ct. 389, 52 L. hjd. 547: 
Hardaway v. Xational Surety Co., 211 U. S. 552, 2t) S. Ct. 
202, 53 L. Ed. 321; Greenville Sav. Bank v. Lawrehce (C. 
C. A.) 70 F. 545; First Nat. Bank v. City Trust, etc.,ISurety 
Co. (C. C. A.) 114 F. 529; Hardaway & Prowell v. Xational 
Surety Co. (C. C. A.) 150 F. 465; Illinois Surety Co.lv. City 
of Galion (D. C.) 211 F. 161; American Bonding Co. v. 
Central Trust. Co. (C. C. A.) 240 F. 400; Cox v. Xew Eng¬ 
land Equitable Ins. Co. 247 F. 955 (C. C. A. 8); Xew Am¬ 
sterdam Casualty Co. v. City of Astoria (D. C.) 256 U- 560; 
Massachusetts Bonding & Ins. Co. v. Chouteau Trust Co., 
264 F. 793 (C. C. A. 8); Belknap Hardware & Mfg. Co. v. 
Ohio River Contract Co. (C. C. A.) 271 F. 144; London & 
Lancashire Indemnity Co. v. Endres, 290 F. 98 (C. C. A. 8); 
Maryland Cas. Co. v. City of Cincinnati (D. C.) 291 I 1 ' 1 . 825; 
Chouteau Trust Co. v. Massachusetts Bonding & In|s. Co., 
1 F. (2d) 136 (C. C. A. 8); U. S. F. & G. Co. v. City 
75 of Bristow (D. C.) 4 F. (2d) 810; Central State Bank 
v. U. S. F. & G. Co. (C. C. A.) 9 F. (2d) 326; South- 
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ern Surety Co. v. Ilolden Co., 14 F. (2d) 411 (C. C. A. 8); 
Maryland (’as. Co. v. Dulaney Lumber Co. (C. C. A.) 23 
F. (2d) 378;; Duncan v. Guillet, 62 Colo. 220, 161 P. 299; 
City of Detroit v. Fidelitv & Deposit Co., 240 Mich. 213, 
215 X. W. 394. 


“In the Prairie State Bank Case, supra, the Court said 
(page 233 of 164 U. S. (17 S. (4. 145) ) : ‘That a stipulation 
in a building contract for the retention, until the comple¬ 
tion of the work, of a certain portion of the consideration, 
is as much for the indemnitv of him who mav be guarantor 
of the performance of the work as for him for whom the 
work is to be performed, that it raises an equity in the 
surety in the fund to be created * * * is amply sus¬ 

tained bv authority.’ 

• • 

“In the Henningsen Case, supra, the syllabus reads as 
follows: ‘The equity of the surety on a bond given by a 
contractor under the Act of August 13, 1894, 28 Stat. 278 
(40 I. S. C. A. Sec. 270), who by reason of the contrac¬ 
tor's default! has been obliged to pay materialmen and 
laborers, is superior to that of a bank loaning money to 
the contractor, secured by assignments of amounts to be¬ 
come due. In such a case the surety is subrogated to the 
rights of the contractor, but the bank is not.’ 


“In Southern Surety Co. v. Holden Co., supra, this court 
said: ‘The general rule is that the right of subrogation of 
a bonding company, acting as surety on a contractor’s 
bond, which has completed the work of the defaulting con¬ 
tractor, relates back to the time of the original contract 
by the contractor, and is superior to the equity, if any, of 
a party loaning money to the contractor, even though the 
money loaned is used to pay for materials actually used 
in the work.’ ” 


76 The theory upon which an equitable lien is given 
the surety in such cases, is well stated in Weber Im¬ 
plement <f' Automobile Com pain/ v. Dubach. 132 Kansas 
309. The Court there stated the theory thus: “The theory 
upon which an equitable lien is based is that the surety is 
compelled under its contract of suretyship to either finish 
the contract by actually taking charge of the work or to 
pay materialmen or laborers who have put their labor and 
material into the ivork. It appearing that it is the credit 
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and work of the surety company that makes it I possible 
for the contract to be performed, then equity dem.jnds that 
the surety company should be reimbursed and hav^ a prior 
lien upon any fund due the contractor from thcj munici¬ 
pality. The equity of that rule is readily seen, Since the 
low says to the surety company, you must complete this 
contract; equity must say, ‘In return, wc will yive you 
what there is left for your pains” 

14. With respect to the claim of the North Capitol Sav¬ 
ings Bank, the proof shows, as follows: That on or about 
September 13,1030, (four months after said Guardian Cas¬ 
ualty Company became surety on said contractors bond 
and one month and eight (lavs before said contract was 
terminated by the United States because of the breach 
thereof by said Maryland-Montgomery Company, as afore¬ 
said), the said North Capitol Savings Bank loaned to said 
Maryland-Montgomery Company the sum of $3,800.00, and 
that said Maryland-Montgomery Company, as evidence of 
its indebtedness to said Bank, made and delivered, to the 
Bank its* certain promissory note for $3,800.00, dated Sep¬ 
tember 13, 1930, and payable to the order of the Bank 30 
days after date, or on demand, at the option of the 
77 holder; that said Maryland-Montgomery Company, 
at the same time, deposited with the Bank and 
pledged as collateral security for the payment of |the in¬ 
debtedness evidenced by said note, its power of attorney, 
dated August 23, 1930, appointing P. Henry Coates.j (Cash¬ 
ier of the Bank and Treasurer of said Maryland-Mont¬ 


gomery Company), as attorney “to receive, indorse and 
collect checks in its name for whatever account, drawn on 
the Treasurer of the United States, and to yive fyll dis¬ 
charge for same” (See Exhibits 44 A” and “B” annexed 
to the Intervening Petition of said North Capitol pavings 
Bank): that no part of the principal of said note, jor the 


interest thereon has been paid; that the said sjum of 
$3,800.00 was loaned bv said Bank to said Maryland- 
Montgomery Company for the express purpose of being 
used for labor and materials furnished bv said Mairvland- 
Montgomery Company in the prosecution of its aforemen¬ 
tioned contract with the United States, and that the greater 


part, if not all of the money so loaned by the Bank, was 


actually used by said Maryland-Montgomery Company to 
pay for labor and materials furnished for the work pro- 
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vided for in said contract. See Stenographic Record of 
hearings before the Auditor, p. 77 et seq. 

lb. Upon these facts, counsel for the North Capitol Sav¬ 
ings Bank contends that the Bank had an equitable lien 
upon the $4,000.00 paid by the United States to the Re¬ 
ceiver herein, and that it is entitled to share proportion¬ 
ately with the Guardian Casualty Company in the distri¬ 
bution of said fund. But it is apparent from the foregoing 
citations and from other cases more directly in point, 
in fra, that the Bank is not entitled to any part of said 
fund. 

78 16. In State, ex ret. v. Schlcisingcr. 114 Ohio St. 

023, itiwas held that a suretv on tlie bond of a con- 
tractor for public work, who completes the work after 
abandonment by the contractor, is subrogated to all the 
rights of the state in the fund remaining at the time of 
declaration of forfeiture, and entitled to priority of pay¬ 
ment of the balance of said fund as against the assignee 
of such contractor, to idiom the balance of said fund has 
been assigned to secure loans received bg him, the pro¬ 
ceeds of which were used in making payment of the claims 
of laborers and materialmen, even though the surety on 
such bond was obligated to pay all claims of laborers and 
materialmen, and even though such money was loaned and 
such claims paid before declaration of forfeiture. In that 
case the Court, after an exhaustive review of the decisions, 
said: 


“The case of Hardaway v. National Surety Co., 211 U. S., 
7)52, 29 S. Ct. 202, 53 L. Ed., 321, was an appeal from a 
decree of the Circuit Court of Appeals of the Sixth Ju¬ 
dicial District, and the opinion was delivered by Mr. Jus¬ 
tice Day. The facts of that case, while not parallel to the 
facts of the instant case, were, nevertheless, such that the 
same legal principles are necessarily applicable. A con¬ 
tract had been entered into for a public improvement be¬ 
tween the United States and Willard & Cornwell. There¬ 
after Willard & Cornwell entered into a contract with 
llardaway & Prowell for the completion of the work, and 
the Supreme Court of the United States construed that 
contract as follows: 


“ ‘Hardaway and Prowell bound themselves to furnish 
superintendence and to furnish the money to complete the 
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work which Coyne had undertaken to do. Thes([ tilings 
were all that Hardaway and Prowell undertookl to do; 
they were not subcontractors in our view who undertake 
to furnish labor and materials upon a contract with 

79 the original contractor. The extent of the agree- 
ment was to furnish funds to complete the work and 

to superintend it. For this they were to be paid| by the 
assignment of the reserve funds in the hands of the Gov¬ 
ernment and the checks or payments under the original 
contract. There was no undertaking on the part of the 
surety company that the contract should be profitable to 
its principal or to any other substituted in the contract by 
assignment or otherwise. The suretv did agree ibv the 
terms of the bond that the original contractors j should 
make full payment to all persons supplying them with 
labor and materials in the prosecution of the work.’ 

“Upon these facts the Supreme Court held that the 
surety company was not obligated to pay for labor and ma¬ 
terials supplied by Hardaway & Prowell in the completion 
of the work. | 

“All the foregoing cases quite clearly and uniformly 
support the claims of the surety in the instant ca^e. As 
against this long line of authorities we are cited by counsel 
for the bank to the case of Puget Sound State Bank v. Gal - 
Jueci, 82 Wash., 445, 144 P., 698, Ann. Cas., 1916A, 7(37, but 
a careful examination of that case discloses that it \ias de¬ 
cided upon the peculiar language of the statute governing 
such matters in force at that time in the state of Washing¬ 
ton. F>y virtue of that statute, and more especially by vir¬ 
tue of the contract made pursuant to that statute, the’surety 
became obligated, not only to pay the claims of laborers and 
materialmen, but to pay ‘all just debts, dues, and demands 
incurred in the performance of said work.’ Whatever 
force that case might have had as an authority in the in¬ 
stant case, much of that force was destroyed by the fact 
that at a subsequent date the Legislature of the stJite of 
Washington amended the law, leaving out the words 

80 above quoted, thereby indicating that it was npt the 
intention of the Legislature, in the declaration of a 

sound public policy for that state, to destroy the rights of 
sureties to subrogation upon public contracts in that state. 

“Another case cited by counsel for the bank is that of 
Fidel if// d' Deposit Co. of Maryland v. City of Stafford, 
93 Kan., 539, 144 P., 852. In that case, the Supreme pourt 
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of Kansas permitted a bank, under circumstances quite 
similar to thg facts of the instant case, to prorate with the 
surety company in the funds remaining in the city treas¬ 
ury, but in the opinion the court cites with approval the 
case of Prairie State Bank v. United States, supra, and 
First National Bank of Seattle v. City Trust Co., supra, 
and, notwithstanding that court’s approval of those au¬ 
thorities, permitted the bank and the surety to prorate. It 
u % as stated by the court in the opinion that the case was de¬ 
rided upon its own peculiar facts, and it is apparently not 
of much value in support of the bank's contentions in the 
instant case. Whatever may be said about the Washington 
and Kansas authorities, they are certainly in a hopeless 
minority, and the larger number of cases which support the 
contentions of the surety state the sounder doctrine. 


%*#**#* 


“It mav clearlv be deduced from all the foregoing au- 
thorities, and it must further be resolved 1 upon principle, 
that the right of subrogation in the surety operates as an 
equitable assignment, and that, inasmuch as the surety is 
a party to the original contract, such equitable assignment 
takes priority over any assignment, legal or equitable, 
which may be given by the contractor to any third party 
who enters the transaction after its inception. 

81 “It has further been urged on behalf of the bank 

that it is entitled to be subrogated, and therefore en¬ 
titled to claim an equitable assignment of the claims of 
laborers and materialmen who were paid by the funds 
loaned by the bank to the contractor. This question was 
fully met in the case of Illinois Surety Co. v. City of Gallon, 
(D. C.), 211 F., 161, where the court determined to the con¬ 
trary. Laborers and materialmen who were paid by the 
money loaned by the bank to the contractor had no liens and 
the bank cannot therefore be said to have acquired exist¬ 
ing and vested liens. We therefore hold upon principle, 
as well as authority, that the surety company must pre¬ 
vail.” 

In Massachusetts Bonding and Insurance Company v. 
Ripley County Bank, 208 Mo. App. 560, it was said: 







J. S. BRYAN VS. GUARDIAN CAS. CO. 


71) 


“There can be no doubt that to the extent that jjffaintiff, 
as surety on the contractor's bond, has paid the claims of 
materialmen, under and in performance of its contract of 
suretyship, plaintiff is entitled to be subrogated to the 
rights which the contractor would otherwise have had in 
and to the funds which by the contract were required to be 
reserved as security for the payment of unpaid bills for ma¬ 
terial and labor; and that plaintiff’s said right of subroga¬ 
tion is superior to any right which the contractor had to 
make assignment of such funds or any portion thereof to 
the defendant bank. (See Prairie State Bank v.(United 
States, 1(14 U. S. 227; Ilenningsen v. United States Fidelity 
& Guarantee Co., 208 U. S. 404; Hardaway v. National 
Security Co., 211 U. S. 552; 25 R. C. L., p. 1383, sec. 65.) 

‘‘The argument advanced by defendant, appellant here, 
that the facts in evidence show an equitable assign- 
82 ment by McCullv to the bank of a portion of the fund 
reserved by the district, sufficient to secure the pay¬ 
ment of McCullv’s notes to the bank, might be well (Enough, 
indeed, if the matter were one between the immediate par¬ 
ties, not affecting the rights of anyone having a superior 
claim, in law or equity, against such fund. But while Mc¬ 
Cully might have made a valid assignment of his contingent 
interest in or right to such fund—an interest or right con¬ 
tingent upon the satisfaction by him of the rightful claims 
of all persons for whose protection the fund was so re¬ 
served—he had no power to make any assignment <}f such 
fund, or any part thereof, however formally executed, 
which would have anv validitv as against either the right of 
the school district to look to such fund, if need be, for its 
protection, or plaintiff’s right to look thereto, if need be, 
for reimbursement for any sums that it might be compelled 
to pay for labor or material furnished to the building, in the 
performance of its contract of suretyship. The contjractor 
could not transfer to the bank any greater right in or to the 
fund than he himself possessed; and his right in respect 
thereto was subordinate to the equity which arose in favor 
of plaintiff by virtue of, and at the time of the latter^ exe¬ 
cution of the contract of suretyship. (See Prairie State 
Bank v. United States, 164 U. S. 227.) 
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“It is strongly urged by appellant that since it appears 
that the money borrowed bv McCully from the bank was 
used by him in paying bills incurred in connection with the 
construction of the building, it would be inequitable and 
unjust to now require the bank to refund the money re¬ 
ceived by it from the school district. But this argument, we 
think, is unsound. The very object to be accomplished by 
this stipulation in the contract was to prevent the payment 
to the contractor of this twenty per cent of the contract 
price, and to have this reserved for the protection of 
83 those entitled to look thereto, including this plain¬ 
tiff. And if the same could at any time be lawfully 
paid out to any one to whom the contractor might make an 
assignment thereof, then such provision in the contract was 
futile. Under the circumstances, a payment to the bank out 
of this fund, to pay a debt of the contractor, was nothing 
more than an indirect payment thereof to the contractor.” 

The following cases are to the same effect: 

City of Detroit v. Fidelity & Deposit Co. of Maryland, 
240 Mich. 213; 

First National Bank v. Pesha, 99 Neb. 785; 

Wasco County v. Insurance Co., 8S Oregon 4G5; 
National Surety Company v. Berqqren , 12G Minn. 
188; 

Fulton National Bank v. Fulton County, 144 Ga. 691; 
Bank v. Insurance Co. f 109 Kansas 562. 

17. It will be observed that there is no showing that any 
claims of laborers or materialmen were assigned to the 
North Capitol Savings Bank, or that it was the intention of 
the bank to take such assignments, or to become substituted 
to the rights of any laborers or materialmen paid with the 
monev loaned bv it to said Marvland-Montgomerv Com- 
panv. In this respect, the present case resembles United 
Stales, to use of Fidelity Nat. Bank v. Bundle , 107 Fed. 227, 
where the Court said: 

“The transaction between Bundle and the bank is fully 
set forth in the bill of exceptions. It appears that when 
Bundle found that the contract was to be awarded to him he 
went to the president of the bank to make arrangements for 
a loan of money to help him carry it out. An arrangement 
was made whereby the bank was to furnish him from five 
to ten thousand dollars, as might be required, to pay for 
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labor, and to pay what might be needed to carry the work 
along during the time between each estimate, for (which the 
bank was to receive an assignment of the total amount due 
upon the contract, so that the money might be paid to 
84 the bank, and not pass through the contractor’s 
hands. It was arranged that the labor debts should 
be paid by time checks, and that the bank should receive its 
compensation by discounting the time checks 3 per centum. 
This was the understanding as testified to by all the wit¬ 
nesses. Nothing was said in any of the conversations con¬ 
cerning an assignment of the claims of laborers and mate¬ 
rial men to the bank, and none of such claims were in fact 
assigned to the bank, except the three claims mentioned in 
the verdict. Those were claims for materials which had 
been furnished the contractor upon the guaranty of the 
bank, and after payment had been formally assigned to the 
bank. The time checks for labor were, in form, certificates 
that the laborer had worked a designated number of davs in 
a month named, at a certain rate per day, stating the amount 
due, containing upon their face the words, ‘Fidelity Bank, 
please pay,’ and signed by Bundle. They were in effect 
checks upon the bank drawn by Bundle in favor of the 
laborers. The whole transaction, as it is detailed by all the 
witnesses, amounted to an agreement whereby t lie bank 


agreed to loan money to Bundle to carry out his Contract, 
and to permit him to check out the loan as require)! to pay 


flic laborers. AVhon the time checks were paid by t|ho bank 


thev were indorsed as anv other checks would have been in- 
» « 

dorsed by the payees. There is nothing in the circum¬ 
stances to show an assignment to the bank of anv of these 
time checks for labor or the orders for the payment of mate¬ 
rial men, or that it was the intention of the bank to take such 
assignments, or to become substituted to the rights of such 
payees. The answer of the defendants in error distinctly 
placed in issue the allegation of the complaint that such 
accounts had been assigned to the bank. Tljie testi- 
85 mony sustains their denial, and shows that] no as¬ 
signment was made. Nor can it be claimed that the 
law will raise a presumption of an asignment upon t|ie facts 
in the case. It is true that an assignment may in some cases 
be made by parol, and that under certain circumstances the 
presumption will arise that an assignment was intended 

6—6309a 
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solelv from the nature of the transaction. But in the cir- 
% 

cumstances of the present case we discover nothing upon 
which to rest such a presumption. The agreement was 
wholly between the contractor and the bank. The laborers 
and the material men were not parties to it. They took 
their checks and their orders to the bank as directed, and 
were there paid. The checks and orders were indorsed as 
evidences of payment, and for no other purpose, and the 
bank retained them as vouchers. In this there was no 
assignment. Martin v. Railroad Co., 62 Mich. 458, 29 X. W. 
40: Dudley v. Railway Co., 65 Mich. 655, 32 X. W. 884. 

4 ‘If there was no assignment to the bank of any of the 
claims save those mentioned in the verdict, there could be 
for the unassigned claims no liability to the bank upon the 
bond; for the protection afforded by the bond was to such 
only as might supply the contractor with labor and mate¬ 
rials in the prosecution of his work. It did not extend to a 
bank which might lend money for the purpose of paying for 
such work and materials.’’ 


18. On the evidence presented, the Auditor further finds 
and reports to the Court, as follows: 

(a) That the services rendered and performed in this 
cause bv Robert II. McXeill, as Receiver for the said Marv- 
land-Montgomery Company, were fairly and reasonably 
worth 8250.00. 

(b) That the services rendered herein bv Joseph T. 
Sherier. as Receiver and as counsel for the receiver of said 

Maryland-Montgomcry Company, were fairly and 
86 reasonably worth $250.00. 

(e) That the balance remaining in the hands of 
the Receiver, after the payment of the costs and expenses 
of this proceeding, including the allowances to said Re¬ 
ceiver and his counsel and the expense of this reference, 
should be distributed pro rata , to said Guardian Casualty 
Company, and The Central Armature Works, George E. 
Leonard, Murbeck's Garage, Tri-State Trucking Company, 
II. L. Ryan, and Sites Hardware Company, whose claims 
for labor and materials furnished for the work provided 

for in said contract the Auditor finds have been dulv 

• 

urovcn, in the amounts set forth in Schedule “B ,? hereof. 
▲ 

19. And now, after due and full consideration of the evi¬ 
dence and in conformity with the foregoing findings, the 
Auditor is stating, in the annexed schedules, the account of 
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said Robert H. McNeill, as Receiver of the said Maryland- 
Mout gome rv Company. ! 

-0. Ln Schedule “A” the Auditor is charging jsaid Re¬ 
ceiver with the amount of money received from th|e United 
Stales, and crediting* him with the following items: premi¬ 
ums on receiver's bond; expense of storing records; cost of 
certified copies of order appointing receiver; Auditor’s fee 
for report under Equity Rule 69; Court costs; expense of 
publication of notice of hearing; amount allowed to said 
Robert H. MeXeill, as compensation for his services as 
such receiver; amount allowed to said Joseph T.jSherier 
as a fee for his services as Receiver and as counsel for said 
Receiver, and the fee of the Auditor for his services under 
said reference, including the expense of reporting and 
transcribing said testimony. The balance remaining in the 
hand of said Receiver; namely, $3,120.57, is carried to 
Schedule “B”. 

n 7 21. Schedule ‘‘B" is a statement of the claims re¬ 

ferred to in paragraph 18 hereof, and the distribu¬ 
tion of tin* balance remaining in the hands of the Receiver 
to the claimants, pro rata. 

22. Each of the attorneys of record and the creditors 

referred to in paragraph 9 hereof has been duly notified of 
the filing of this report and of the respective ajmounts 
recommended for allowance to said Receiver and thj? attor¬ 
ney for the Receiver. | 

23. All records and papers in the case are herewith 

returned. I 

Respectfullv submitted, I 

A. LEFTWICH SINCLAIR' 

Auditor. 


Apr. 11, 1934. 


Schedule “A”. 


Account of Robert H. McNeill, as Receiver of The Maryland Montgomery 

Company. 

Dr. 

Amount collected from the United States. $4,008.05 

Cr. 

Premiums paid on Receiver’s bond. I $50.00 

Premium on Receiver’s bond to March 15, 1934. 5.50 

Expense of storing records. ! 11.00 

Cost of certified copy of order appointing Receiver. 2.50 

Auditor’s fee for report under Equity Rule 09. 9.00 

Court Costs: 

Clerk’s fees. $14.00 

Marshal’s fee. 2.00 

Docket fee. 20.00 
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36.00 
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Expense of Publication of notice of hearing: 

The Washington Post. $26.40 

Washington Law Reporter. 22.08 

- 48.48 

Allowance to Robert H. McNeill, as compensation for 

his services as Receiver. 250.00 

Allowance to Joseph T. Sherier, as a fee for his services 

as Receiver and as counsel for said Receiver. 250.00 

Auditor’s fee, this reference, including expense of reporting 
and transcribing testimony, which amounted to $135.00. 285.00 

Balance carried to Schedule “B”. 3.120.57 


.$4,068.05 $4,068.05 
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Schedule "B”. 


Balance as shown in Schedule “A” 


$3,120.57 


This balance is distributed to the claimants 
named below, at the rate of .43964 of their 
respective claims as follows: 


Guardian Casualty Company. $6.070.33 

The Central Armature Works. 74.00 

George E. Leonard. 94.00 

N orbeck’s Garage. 5S. 94 

Tri-State Trucking Company. 46.25 

H. L. Ryan. 22.50 

Sites Hardware Company. 731.97 


32.54 

41.32 
25.92 

20.33 
9.89 

321.SO 


$7,097.99 $3,120.57 $3,120.57 


Other claims proven against said Maryland Montgomery Company 
are as follows: 


The Central Armature Works, cost of wiring 40 H P Motor. $346.00 

Standard Accessories, Inc., gasoline, oil, etc. 615.13 

Gordall Rubber Co., 5 S. 36th St., Philadelphia, Pa., merchandise. . 126.00 


State of Maryland, Office of Comptroller: 

1931..*.,. $118.20 

1933. 103.00 

- 221.20 

North Capital Savings Bank: 

Note (Interest from Sept. 12, 1930). $3,800.00 

Note (Interest from Sept. 15, 1930). 240.00 

Note (Interest from Sept. 22, 1930). 512.00 

Note (Interest from Sept. 22, 1930). 1.000.00 

- 5.552.00 

J. O. Caton & Sons, balance due on account.. 61 .IK) 

G. G. Park, balance due on account. 138.13 

G. W. Forsberg, merchandise. 210.00 


91 Exceptions in Behalf of the Receiver of the Xorth 
Capitol Savings Bank to the Report of the Audi¬ 
tor. 

Filed April 20, 1934. 


* »*>*#* * 

Xow comes the Receiver of the Xorth Capitol Saving’s 
Bank, by his attorneys below named, and notes exceptions 
to the Report of the Auditor as follows: 
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1. The Report states, pp. 22-23. that the bank loaned to 
the Maryland Montgomery Company $3,800, and jsaid com¬ 
pany as evidence of its indebtedness to the bank, made and 
delivered to the bank its promissory note, payable to the 
order of the bank and said Maryland Montgomery Com¬ 
pany, at tlie same time, deposited with the bank ancjl pledged 
as collateral security for the payment of the indebtedness, 
its power of attorney, dated August 23, 1930, appointing 
P. Henry Coates (cashier of the bank and treasurer of said 
Maryland Montgomery Company) as attorney to receive, 
endorse and collect checks in its name for whatever ac¬ 
count. drawn on the Treasurer of the United States. 
Whereas, the testimony was that Coates was cashier of the 
bank (R. 90), that pursuant to the arrangement under 
which the money was borrowed, Coates was elected Treas¬ 
urer of the Maryland Montgomery Company, from then on 
it was necessary for him to sign checks so that withdrawals 
of its deposits might be made; that the proceeds of the loan 

went to the credit of the Marvland Montgomerv 
92 Company (R. 91), the money was used to pay the 

payroll of laborers and mechanics; the payroll was 
made up, after it was checked, a check was drawn| for the 
amount of the payroll, Coates signed the check, Michael, 
the then President of the bank, would first O. K. the pay¬ 
roll. The Auditor should have stated in effect that pur¬ 
suant to the plan of the loan, and in order that the bank 
might control the loan so as to know that the proceeds 
of the loan were used in the prosecution of the work, 
Mr. Coates, who was then and had for some time peen an 
officer of the bank was elected treasurer of the Marvland 

i 

Montgomery Company. ! 

2. To that part of the Report which finds that the Guard¬ 
ian Casualty Company is entitled to the entire fund sub¬ 
ject to the deduction of the expenses of this suit and the 
proportionate share of certain persons whose claims for 
labor and materials furnished have not been paid, but who 
have established their claims before the Government!. 

3. To that part of the Report which finds that the Re¬ 
ceiver of the North Capitol Savings Bank is not entitled 
to an equitable lien upon the $4,000 paid by the [United 
States to the Receiver of the Maryland Montgomery Com- 
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pany and is not entitled to share in said fund with the 
Casualty Company. 

, HILL, ROSS & HILL, 

By F. W. HILL, Jr., 

Attorneys for Receiver of 
North Capitol Savings Raul;. 

Col Ed. S. Bailev, Attv. for Casualtv Co., served April 
20, 1934. 

I F. W. HILL, Jr. 

93 Order Overruling Exceptions and Confirming Report 

of Auditor. 


Filed Mav 15, 1934. 


This cause coming on to be heard at this term upon the 
Report of the Auditor filed herein and Exceptions filed by 
the North Capitol Savings Bank, an intervening petitioner, 
to said Report, it is by the Court this 15th day of May, 1934, 

Adjudged, ordered and decreed. That the said Excep¬ 
tions be and the same hereby are overruled, and that the 
said Report of the Auditor be and the same hereby is rati¬ 
fied and confirmed, and that the Receiver in said cause be 
and hereby is authorized and directed to make disburse¬ 
ments in accordance with said Report. 

By the Court. 

JENNINGS BAILEY, 

Justice. 


From so much of the above decree as overrules the Ex¬ 
ceptions filed in behalf of the North Capitol Savings Bank, 
an intervening petitioner, and from so much of said decree 
as ratifies and confirms said Report in denial of said peti¬ 
tioner's claim, John S. Bryan, the Receiver of said North 
Capitol Savings Bank, notes an appeal in open Court, cost 
bond or undertaking being fixed in the sum of One Hundred 
($100) Dollars, or Fifty ($50) Dollars cash in lieu of bond. 

JENNINGS BAILEY, 

J ust ice. 
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Memo randa. 


June o, 1934.—$50 deposited by John S. Bryan' Receiver, 
in lieu of bond on appeal. | 

Statement of Evidence and Notice, filed. j 

! 

Assif/nment of Errors. j 


Filed June 8, 1934. 


The Intervener, John S. Brvan. Receiver of the North 

* 

Capitol Savings Bank, assigns the following enfors com¬ 
mitted bv the Court: 

1. The Court erred in entering the final order herein 
overruling his exceptions and confirming the Report of the 
Auditor. 

2. The Court erred in not sustaining the exceptions of 
the intervener. 

3. The Court erred in confirming that part of thb Report 
of the Auditor finding that the Receiver of the Noiltli Capi¬ 
tol Savings Bank was not entitled to an equitable lien upon 
the money paid by the United States to the Receiver of the 
Maryland Montgomery Company and was not enjitled to 
share in said fund with the Guardian Casualty Conipany. 

4. The Court erred in confirming that part of the! Report 
of the Auditor finding that the Guardian Casualtjy Com¬ 
pany was entitled to the entire fund subject to th<j deduc¬ 
tion of expenses of the suit and the proportionate h|hare of 
certain persons whose claims for labor and materials fur¬ 
nished had not been paid and who established such claims. 

5. The Court erred in confirming that pari of the 
95 Report of the Auditor finding that P. Henry! Coates 
was Cashier of the Bank and Treasurer of t|ie said 
Maryland Montgomery Company, Inc., whereas, flip testi¬ 
mony was that Coates was Cashier of the Bank and that 
pursuant to the arrangement under which the Maryland 
Montgomery Company, Inc. borrowed money from the 
Bank, and for the protection of the Bank, was plected 
Treasurer of the Maryland Montgomery Company!, Inc.; 
that the appointment was made so that Coates wouHl have 
control over the withdrawal of funds by the Maryland 
Montgomery Company, Inc. and so that he might definitely 
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see that the money was used to pay the payrolls of laborers 
and mechanics. 

JOHN PHILIP HILL, 

F. W. HILL, Jr., 

Attorneys for John S. Bryan , 
Receiver of the North Capitol Savings Bank. 

Copv received this 7th dav of June, 1934. 

EDWARD S. BAILEY, 

JAMES C. ROGERS, 

Bv V. A. DULIX, 

Attorneys for Guardian Casualty Can)pang. 
Memoranda. 

dune 28, 1934.—Statement of Evidence, submitted. 

June 30, 1934.—Statement of Evidence, signed. 

9(i Designation of Record. 

Filed June 8, 1934. 

• ••«**# 


John S. Bryan, Receiver of the North Capitol Savings 
Bank, Intervener herein, having perfected an appeal herein 
to the Court of Appeals of the District of Columbia on the 
Ath day of June, 1934, hereby requests the Clerk of the 
Supreme Court of the District of Columbia to prepare, at 
1 1 is expense, a transcript of the record on appeal, includ¬ 
ing therein the following papers and proceedings, namely: 

1. The bill of complaint filed herein. 

2. Intervening petition of the North Capitol Savings 
Bank. 

3. Intervening petition of the Guardian Casualty 
Company. 

4. Answer of North Capitol Savings Bank to intervening 
petition of the Guardian Casualty Company. 

5. Amendment to intervening petition of North Capitol 
Savings Bank. 

6. Order substituting John S. Bryan, Receiver of the 
North Capitol Savings Bank, as party-intervener for and 
instead of the North Capitol Savings Bank. 
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7. Pages 34, 35 and 36 of Auditor’s Report filed perein 

on April 11, 1934. j 

8. Exceptions in behalf of the Receiver of the (North 
Capitol Savings Bank to the Report of said Auditor. 

9. Order overruling exceptions and confirming Report 
of said Auditor; appeal noted, etc. 

10. Memorandum: Deposit of cash in lieu of cos^ bond 
on appeal filed by John S. Bryan, Receiver of the (North 
Capitol Savings Bank. 

11. Assignment of Errors. 

97 12. Clerk—Certificate. 

13. Memorandum: Statement of evidence filed, 
submitted and settled. 

14. This designation. 

JOHN PHILIP HILL, 

FRANCIS W. HILL, Jr., 
Attorneys for John S. Bryan , 
Receiver of the North Capitol Savings Bank. 

Copv received this 7th day of June, 1934. 

EDWARD S. BAILEY, 

JAMES C. ROGERS, 

By Y. A. DU LIN, I 

Attorneys for Guardian Casualty Company. 

Additional Designation of Record. 

Filed June 13, 1934. 


Comes now the Guardian Casualty Company, abpellee 
in the above entitled cause, and designates parts of the 
record to be included in the transcript in addition t4 those 
heretofore designated by John S. Bryan, Receiver of the 
North Capitol Savings Bank, appellant, such additional 
parts being deemed necessary and material for a determi¬ 
nation of the questions raised on appeal, namely: 

1. Pages 1 to 33, inclusive, of the Auditor’s report filed 
herein on April 11, 1934. 

Together with a copv of this designation. 

EDWARD S. BAILEY,| 
JAMES C. ROGERS, ! 

Attorneys for Guardian Casualty Company, Appellee. 
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98 Service of a copy of the foregoing designation of 
record admitted this 12th dav of June, 1934. 

I HILL, ROSS & HILL, 

Attorneys for John S. Bryan, 
Beeeirer of the Xorth Capitol Savings Bank, 
PerS. PRIBULA. 

99 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 98, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause Xo. 52251 in Equity, wherein 
Harry W. Stephens et ah. Trading as Mitchell & Unsinn, 
are Plaintiffs and Maryland-Montgomery Company, a cor¬ 
poration, is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal *bf said Court, at the City of Washington, in 
said District, this 17th day of September, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

1 (V) In the Supreme Court of the District of Columbia. 

Equity. No. 52,251. 

Harry W. Stephens, and B. F. Mitchell & George A. Un¬ 
sinn, Trading as Mitchell and Unsinn, Plaintiffs, 


Maryland-Montgomery Company, Inc., a Corporation, 

et ah, Defendants. 

Statement of Evidence. 


Be it remembered, that on the 13th day of November, 
1933, the above-entitled cause came on for hearing before 
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A. Leftwich Sinclair, Auditor of the Supreme Couij't of the 
District of Columbia, in compliance with an order of said 
Court, dated October 2, 1933, referring said causb to the 
Auditor to pass upon claims and accounts against the de¬ 
fendant, Maryland Montgomery Company, Inc. | There¬ 
after, on April 11, 1934, the Auditor tiled his Report, and 
on April 20, 1934, exceptions to said Report were tiled in 
behalf of the Receiver of the North Capitol Savings Bank, 
and said exceptions were overruled on May 15, lt|34. 

That the Auditor’s Report has been designated a^ a part 
of the Record in this case, and, except as the evidence is 
hereinafter stated, the facts as set out in said Report are 
made a part of this Statement of Evidence. 

That at said hearing, the following witnesses, l among 
others, appeared: 

Theodore Michael called as a witness in behalf of the 
Receiver of the North Capitol Savings Bank, testified as 
follows— | 

That he was President of the North Capitol Slavings 
Bank in 1930; that Mr. Robert H. McNeill at that tiijie was 
attorney for the Maryland Montgomery Company, Inc., 
and came to see him (Michael) in regard to obtaining a 
loan from the Bank; that with respect to the $3[800.00 
loan, Mr. McNeill proposed to give to the Bank a 
101 power of attornev to collect the amount due, and to 

1 V 7 j 

become due, from the Government under its contract, 
that is to receive and endorse checks to be paid by the Gov¬ 
ernment : Mr. Coates was Cashier of the Bank, and pursu¬ 
ant to this arrangement he was elected Treasurer of the 
Maryland Montgomery Company, Inc. and from that time 
he had to sign checks jointly with another in order to with¬ 
draw funds deposited by the Maryland Montgomery! Com¬ 
pany, Inc.; the $3,800.00 note was discounted by the j Bank 
and was credited to the Maryland Montgomery Company, 
Inc. on September 15, 1930; that Mr. Coates was appointed 
attorney-in-fact to receive, endorse and collect checks from 
the Government due and payable to the Maryland Mont- 
gomerv Company, Inc.; and that the said power of Attor¬ 
ney was given to the Treasury Department; that ther^ was 
received in evidence the power of attorney appointing Mr. 
Coates attorney-in-fact, to which power of attorney [there 
was attached a certificate that a resolution was passbd at 
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a special meeting of the Board of Directors of the Mary¬ 
land Montgomery Company, Inc. appointing Mr. Coates 
attorney-in-fact (Transcript pages 90 to 94, inclusive). 

And thereupon, P. Henry Coates testified on behalf of 
the Receiveriof the North Capitol Savings Bank as follows: 

That he was Cashier of the North Capitol Savings Bank 
in 1930; that some time in September, 1930, he was elected 
Treasurer of the Maryland Montgomery Company; that 
he was also given power of attorney to endorse and collect 
Government checks payable to the Maryland Montgomery 
Companv; that after he was elected Treasurer of the Marv- 
land Montgomery Company all checks must be signed by 
him: that he was not Treasurer of the Marvland Montgom- 
cry Company until it arranged for a loan from the North 
Capitol Savings Bank, at which time he was made Treas¬ 
urer of the Maryland Montgomery Company, Inc. in the 
interest of the Bank, in order that he might control the dis¬ 
bursement of funds (Transcript pages 112-113). 

102 Be it further remembered that the foregoing con¬ 
tains the substance of all the evidence given on the 
trial of this cause material and necessary to the issues here 

presented bv the assignments of error set out bv the Inter- 
* * * » 

venor. John S. Bryan. Receiver of the North Capitol Sav¬ 
ings Bank, and this Statement of Evidence is duly stated, 
approved and signed and ordered to be made of record in 
the above-entitled cause this 30th dav of June, 1934. 

JENNINGS BAILEY, 

Justice. 

We consent. 

EDWARD S. BAILEY and 
JAMES C. ROGERS, 

Aft i/s. for Intervening Petitioner , 
the Guardian Casualty Company. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 6309. John S. Bryan, Receiver of the North 
Capitol Savings Bank, Appellant, vs. Guardian Casualty 
Company, Intervening Petitioner. United States Court of 
Appeals for the District of Columbia. Filed Sep. 19, 1934. 
Henrv W. Hodges, Clerk. 
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STATEMENT OF THE CASE | 

i 

I 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia in an action institut¬ 
ed by Harry W. Stephens et al, against the Maryland- 





Montgomery Company a corporation, (hereinafter re¬ 
ferred to as the Contractor), wherein it is alleged that 
the Maryland-Montgomery Company is indebted to the 
plaintiffs; that the total assets of the Contractor con¬ 
sist of miscellaneous equipment of but small value and 
of a liquidated claim against the Cnited States Gov¬ 
ernment (hereinafter referred to as the Government), 
for $4,018.00 due by the Government to the* Contractor 
on account of riprap stone delivered to the Govern¬ 
ment under a contract between it and the Contractor; 
that the Contractor is insolvent, that its past due lia¬ 
bilities aggregate $28,000; that various persons 
(among whom is tin* Guardian Casualty Company), 
claim to have assignments of tin* fund held by the Gov¬ 
ernment; that the Contractor has ceased to function as 
a corporation; that the Guardian Casualty Company 
(hereinafter referred to as the Surety) executed, as 
suretv, the bond given bv the Contractor to the Gov- 
eminent; that said Surety is endeavouring to collect 
all of the above mentioned fund from the Goverment. 
The Bill sought the appointment of a receiver to col¬ 
lect said fund and to have the same disbursed in ac¬ 
cordance with the Order of Court (It. 2-7). 

The North i Capitol Savings Bank (hereinafter re¬ 
ferred to as the Bank), with leave of Court, tiled an in¬ 
tervening petition (hereinafter referred to as Peti¬ 
tion), alleging that the Government, on August 22, 
11)20, was indebted to the Contractor in the sum of $4,- 
018.00 on account of the riprap contract referred to in 
the Bill of Complaint: that the Contractor, on said 
date, executed a paper writing appointing P. Henry 
Coates, (who prior thereto was an agent of tlie Bank), 
its attorney in fact, to receive, endose and collect, in 
its name, checks drawn on tin* Treasure of the Cnited 


• > 

o 


Slates, a copy of said power of attorney was attached 
to said Petition; that on September 13, 1930, jhe Con¬ 
tractor applied to said Bank for a loan and agreed to 
deliver the aforementioned power of attorney as col¬ 
lateral security for the said loan, and reiving thereon, 
the Bank loaned the Contractor $3,800.00 and the Con¬ 
tractor made and delivered to the Bank its promissory 
note of said date payable to the Bank 30 da\js after 
date in said sum, and deposited with said note jhe said 
power of attorney as collateral security for sajid note. 
A copy of the note and agreement as to collateral se- 
curily was attached to the Petition. That the npte was 
not paid, that the Bank, through said Coaljes, en¬ 
deavored to have the money due by the Government to 

the Contractor delivered to the attorney in fact, vet 

• ■ * 

this was refused, though the debt was not in dispute. 
The Bank prayed tiiat it may be decreed to |be the 
equitable assignee or to have an equitable lieh upon 
the said fund (It. 7-1S). It was not alleged in this Pe¬ 
tition, but from the original Bill it is perfectly ^bvious 
that the Government did not give the check flor the 
reason that demand was made upon the Government 

bv Suretv. 

• % 

Thereafter the Bank bled an amendment to its Peti¬ 
tion alleging that the loan of $3,800.00 was made for 
the express purpose of providing for labor and ma¬ 
terial furnished by the Contractor in the prosecution 
of said riprap contract and that all of the money was 
so used (R. 50). I 

Later, John S. Bryan, Receiver of North Capitol 
Savings Bank, was substituted as intervenor fqr and 
instead of the Bank, and he filed a further amendment 
to the Petition, making claim on three additional, notes 
of the Contractor in the total sum of $1,752.00. These 
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notes were not in any way secured and tin* claim was 
simply as a general creditor. Recently, in this Court, 
John F. Moran, Receiver of North Capitol Savings 
Bank, was substituted for Bryan. 

The Surety filed an intervening petition, alleging 
that it, on Ma]v 12, 1930, became surety on the riprap 
contract. A copy of the contract between tin* Surety 
and the Contractor and a copy of the bond are at¬ 
tached to the petition: that the Contractor agreed to 
indemnity the Surety against all loss and did assign to 
the Surety as collateral to secure the Surety any and 
all percentages retained on account of said contract, 
and all sums that might be due under said contract at 
the time of anv forfeiture or breach: that the Contrac- 
tor proceeded with the work until October 21, 1930, 
when the contact was terminated by the Government 
because of a breach by the Contractor. That at said 
time there was due the Contractor $4,018.00: that the 
Contractor failed to make payment to certain persons 
supplying it with labor and materials: that the Surety 
paid such claims in the total sum of $0,048.73: that in 
addition there had been presented to the Surety other 
claims in the sum of $1,800.12 by persons who allege to 
have furnished labor and materials: Surety contends 
that it has an equitable lien upon the fund of $4,018.00 
(R. 19-40). There is no averment and no proof that 
the alleged assignment was ever accepted by the Gov- 
ernment. in fact there is no allegation that it was ever 
presented to the Government or that the Government 
was ever advised as to its existence until after the 
breach by the Contractor. The power of attorney 
given with the note to the Bank was delivered to the 
Treasury Department (R. 91). 

The Bank filed an answer to this petition, in which 



it, in effect, restated the averments of its original ami 
amended Petition (R. 46-49). 

Receivers were appointed and the Government paid 
the fund to Receivers, and the matter was referred to 
the Auditor, who filed his report April 11, 1|)34 (R. 

) . ! 

I 

The Auditor found that the Surety was entitled to a 
lien, subject to the rights of certain other labor and 
material men who introduced proof before the Auditor 
as to their claims (R. 67). I 


With respect to the Bank, the Auditor found that the 
note,"the loan and the power of attorney all were given 
as alleged in the original and amended Petition; that 
“ P. Henry Coates (Cashier of the Bank and Treasur¬ 
er of the Maryland-Montgoinery Company)” vjas ap¬ 
pointed attorney in fact; that the note was notj paid; 
that the “$3,800.00 was loaned bv said Bank to said 
Maryland-Montgoinery Company for the express pur¬ 
pose of being used for labor and materials furjiished 
by said Maryland-.Montgomery Company in the prose¬ 
cution of its aforementioned contract with the United 
States, and that the greater part, if not all, 4>f the 

lnonev so loaned bv the Bank, was actuallv used bv 
• • * ' » 

said Marvland-Montgomery Company to pay for labor 
and materials furnished for the work provided for in 
said contract” (R. 7A-76); and the Auditor farther 
found that tiie Bank was not entitled to any p<^rt of 
the fund. After deducting the expenses of the receiv¬ 
ership and costs there was a balance of $3,120.57, of 
which $451.80 was set up as due to six labor an|l ma¬ 
terial men and the balance, or $2,668.77, was set pp as 

due to the Suretv. 

* 









The Bank noted three exceptions to the report: 
which are (R. So): 

1. That Coates was Cashier of the Bank and that 
pursuant to the arrangement under which the money 
was borrowed, he was elected treasurer of the Con¬ 
tractor so as to control the proceeds of the loan in or¬ 
der to know that the money was used in the prosecu¬ 
tion of the contract; whereas, the Auditor states 
“Coates (Cashier of the Bank and Treasurer of said 
Maryland-Montgomery Company)” was appointed at¬ 
torney in fact. 


2 . To that part of the report which finds for the 
Surety. 

3. To that part of the report which finds against 
the Bank (R. 84-87)). 

Argument upon said exceptions was heard and the 
exceptions were overruled; to which Order, the Bank 
excepted and noted an appeal in open court (R. 86). 
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ASSIGNMENT OF ERRORS 


Pursuant to the rules of this Court, there was filed 
in the Court below assignment of errors in behalf of 
the appellant (R. 87-88). 


The assigned errors 


relied upon in this Court are as 


follows: 


1. The Court erred in entering the final order here¬ 
in overruling his exceptions and confirming tin* re¬ 
port of the Auditor. 
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o 


T1 


M 


Court erred in not sustaining til 


lions of the lntervenor 


excep- 


3. The Court erred in confirming that paitt of the 
report of the Auditor finding that the Receiver of the 
North Capitol Savings Bank was not entitle(f to an 
equitable lien upon the money paid by the! United 
States to the Receiver of the Marvland-Monigomery 
Company and was not entitled to share in said fund 
with the Guardian Casualty Company. 

4. The Court erred in confirming that part of the 
report of the Auditor finding that tin* Guardian Cas¬ 
ualty Company was entitled to the entire fund subject 
to the deduction of expenses of the suit and tjlie pro¬ 
portionate share of certain persons whose claims for 
labor and materials furnished had not been paid and 
who established such claims. 

.*>. The Court erred in confirming that part of the 
Report of the Auditor finding that P. Henry Coates 
was Cashier of the Bank and Treasurer of tljie said 
Marvland-Montgomery Company. Inc., whereas, the 
testimony was that Coates was Cashier of the Bank 
and that pursuant to the arrangement under which the 
Maryland-Montgomery Company, Inc., bob-owed 
money from the Bank, and for the protection of the 
Bank, was elected Treasurer of the Marvland-Mont- 
gomery Company, Inc.; that the appointment was 
made so that Coates would have control over the with¬ 
drawal of funds by the Maryland-Montgomervf Com- 
panv, Inc., and so that he might definitelv see that the 
money was used to pay the payrolls of laborers and 
mechanics (R. S7-SS). 




ARG CM KXT 


Question I*resented 


Docs a Bank, which loans money to a Government 
Contractor for the sped lie purpose of defraying bills 
arising from labor and materials furnished the speci- 
lic government job, have any right to or interest in the 
balance due by the Government on account of said job 
in a case where the following facts exist: 

1. The Bank in order to see to the proper expendi¬ 
ture of the fund had one of its officers elected Treasur¬ 
er of the Contractor, and the Treasurer did see that 
the proceeds of the loan were actually used to pay la¬ 
bor and material men their charges arising directly in 
connection with the prosecution of the specific job. 

2. The Contractor gave to the Bank its promissory 
note and as security therefor its power of attorney ap¬ 
pointing the Cashier of the Bank as attorney of the 
Contractor to collect, receive and endorse checks 
drawn upon the Cnited States Treasury to tin* order 
of the Contractor, which power of attorney was de¬ 
livered to the Treasury Department. 

3. The Contractor finally breached his contract, 
and there was a balance due by the Government to the 
Contractor, other than which the Contractor had little 
or no funds. 


4. The Surety, upon the Contractor’s bond at the 
time of the execution of the bond secured an assign¬ 
ment from the Contractor of any sums due or to be¬ 
come due the Contractor by the Government, which as- 
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signment was novel* accept oil by the Government nor 
was tlie Government or the Bank advised of jit until 
after the breach l I 

Tin* three exceptions to the Auditor's report and 
the Assignment of Errors are so related that they may 
ail be treated under the foregoing question. 

The lirst exception is to the statement of tln^ Audi¬ 
tor (K. 7b) that “Coates (Cashier of the Babk and 
Treasurer of said Maryland-Alontgomery Company)” 
was appointed attorney in fact to receive checks. This 
statement bears the interpretation that Coates was 
Treasurer of the Contractor entirely apart ani|i aside 
from anv agreement made at the time the loan was 
made; whereas, a representative of the Contractor ap¬ 
plied for the loan and agreed that the Contractor, as 
security therefor, would execute* a power of attorney 
empowering Coates to collect sums due and to become 
due from the Government to the Contractor; that 
Coates was Cashier of the Bank, and pursuant to the 
agreement then made, he was elected Treasurer of the 
Contractor, and, in order that deposits of tin* Contrac¬ 
tor be drawn upon, Coates as Treasurer signed checks 
jointly with another; lie was appointed attorney in 
fact and the power of attorney was given tjo the 
Treasury Department, which power of attorney was 
received in evidence (B. 91 and 92). We think these 
actual facts are important to demonstrate that the 
Bank took every possible precaution to retain control 
of the fund advanced bv it in order to be certain that 
the full proceeds of the loan would be used ih the 
prosecution of the riprap job, and that no part of the 
loan would be diverted to any other purpose. 
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The Bank is entitled to an equitable lien ami to 
share in the funds with the Surety. The money was 
advanced by the Bank to enable the Contractor to 
prosecute the work and the money was actually used 


to pay for materials and to pay payrolls: the Bank’s 


Cashier was made Treasurer of the Contractor so as 


to protect the Bank, and he was made attorney in fact 
to receive checks from the Treasury Department. Had 
not this monev been advanced bv the Bank, the Suretv 
would have been compelled to pay the claims which 
were paid from the proceeds of the Bank’s loan. 


It was contended by tin* Surety that the power of at¬ 
torney violated Sections 3477 and 3737 of the Revised 
Statutes. This matter is treated in l2(> R. C. L. p. 1448, 
where it is stated: 


“The object was to prevent any harrassing of 
the Government by multiplying the number of 
persons with whom it has to deal and to avoid the 
danger of enlisting improper influences in advo¬ 
cacy of the claim. Its sole purpose, however, was 
the protection of the Government, and not that of 
the parties to the assignment.” 


This same question was before this Court in San¬ 


born vs. .Maxwell, 18 App. 1). C. l247>. There Sanborn 
had a contract with certain Indians to collect from the 


ITiitod States certain annuities and Sanborn employed 
Maxwell in the matter and agreed to pay him Five 
Thousand Dollars (T),000.00) which was to be an inter¬ 
est in the fees of Sanborn. This Court held that the 
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“The United States have no interest in this 
proceeding, whatever, and it is unnecessary to 
consider the effect of the statute were the lien, or 
assignment asserted against them. ” 

“There was no purpose to aid tliose \\[ho had 
claims for monev against the United States in dis- 
regarding the just demands of their creditors. We 
perceive nothing in the words or object| of the 
Statute that prevents any Court of competent 
jurisdiction as to subject matter and parties from 
making such orders as may be necessary or ap¬ 
propriate to prevent one who has a cbiim for 
money against tin* Government from withdrawing 
the proceeds of such claim from tin' reach of his 
creditors. 


In tin* instant case no claim is made agaihst the 
(iovernment—the power of attorney was given 4^d but 
for the receivership of the Contractor, the check would 
have been delivered bv tin' Government to P. Honrv 

* I * 

Coates, who was the Treasurer of the Contractor and 
its attorney in fact and who also was the Cashier of 
the Bank. The check was given by the Government to 
the receiver of the Contractor, and it is submitted that 
tin* Bank has an equitable lien upon the fund ai[d that 
the agreement in no way violated the Statutes referred 
to. To this effect are: Jones vs. Rutherford, 26 App. 
I). C. 114; Price vs. Forrest, 173 U. S. 410; Houston vs. 
Amies, 232 U. S. 469; and Roberts vs. Consul, 24 
App. f). C., 7)7)1. If the giving of security to the^ Bank 
was in violation of law then it would also follow that 
the attempted assignment to the Surety was also in 
violation of law. 

.1 haul; which is given an assignment to secure loans 
made to a contractor, which money is to he used in the 
prosecution of work for the Government , and is actual - 









hj so used, does hare a lien upon funds due bp the 
Government on account of said work. 

The Auditor found that the Surety has a lien upon 
the fund in the hands of the receiver. We submit that 


it is equally true that where money is loaned to a con¬ 
tractor to aid it in the prosecution of its Government 
work, and the monev is so used, and an assignment 
was given to the lender, that the lender has an equit¬ 
able lien upon the fund: that if the fund is insufficient 
to pay all parties who have liens, then it must be pro¬ 
rated among them. 


This is an equity court, and. in so far as possible, 
equity must be done. The Contractor had no capital; 
it had a Government contract and the Suretv went 


upon its bond. Without capital the Contractor must 
have at once defaulted, however, it borrowed large 


sums from the Bank, as to part of which the Bank is a 
general creditor—the Contractor also borrowed from 
the Bank on the $3,800.00 note and gave the aforesaid 
power of attorney. The obligation of tin* Surety was 
to pay labor and material men in full up to $21,000.00. 
Certain work was done and certain labor and material 


men were paid with the money advanced by the Bank, 
and but for these payments, the Surety’s obligation 
would have been increased by said sum, or, in other 
words, the obligations of the Suretv as a result of the- 
monev advanced bv the Bank, were reduced bv $2,- 
800.00. It is only fair, equitable and just that the 
Bank, which paid debts for which the Surety was lia¬ 
ble, and in so doing reduced the liability of said 
Surety, should share with tin* Surety an equitable lien 
upon the fund—and the Courts so hold. 

The Auditor cites only one case which holds that a 
lender, who is given an assignment, and who advances 
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money to a contractor to us<* in a Government |ob, and 
which money is netunfly used in the prosecutiok of the 
(rovemmont work, docs not have an equita )le lien 
upon the fund. That is the case of State ex rel, vs. 
Schleisinger 114 Ohio 323, in which case then* was a 
dissent by three .judges. However, all of the other cases 
to which the Auditor refers recognize the rigljt to an 
equitable lien in such a case. It is equally well] settled 
that unless the money was actually used iti t\ie pro¬ 
secution of the work, tin* lender is not entitled td> a lien. 

The Auditor cites Richards Brick Co. vs. Rothwell, 
18 App.D.C.bl(>. There this Court specifically pointed 
out that the promise relied upon did not profess to 
give the proud see coat rot of the fund or any particular 
part of it, that it was only a personal promise that 
souk* part of the fund would lx* applied to the d<)bt. In 
the instant case, the promisee, through its Cashier, was 
given control of tin* receipt of the fund from the Gov¬ 
ernment and control of the expenditure of the proceeds 
of tin* loan. 

The Auditor cites Cox vs. Xew England Equitable 
Insurance Company, 247 Fed. 97m. Tin*re the| court 


specifically stated that there was no proof th 


at the 


nionev advanced bv tin* Bank was used in the building. 
Tin* Auditor quotes fully from Henningsen, et al. vs 
C. S. Fidelitv & Guarantv Co., 20S V. S. 404. There 
again tin* court took great pains to point out that there 
was no proof that the money which had been advanced 
bv the Bank was used to defrav bills incurred i|n con- 
lied ion with the work. 

In Title Guaranty & Surety Company vs. Butcher, 
et al., 203 Fed. 107, the court likewise was particular 
to point out that then* was no proof that the advances 
were used in work. 
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In First National Bank vs. City Trust, Safe Deposit 
& Surety Co., 114 Fed. b29, the court pointed out that 
the money was not used in the work. 


Fn Praire State Bank vs. Fnited States, 104 U. S. 
22<, the Supreme Court was very careful to point out 
that there was no proof that the money was used in the 
work. 

It is significant that the courts, whore holding for 
the Surety, have been so very careful to point out that 
the money was not used “in tin* work.’’ The courts all 
impliedly state that where an assignment was made*, 
that then “had the money been used in the work,’’ the 
lender would have been entitled to an equitable lien. 

In Hardawav vs. National Surety Co., 211 F. S. bb3. 
• • 

cited bv the Auditor, Ilardwav was held to have enter- 
• • 

ed into a contract with the defaulting contractor to 
take over and complete the job—that he was from that 
time the contractor and became entitled to profits and 
must likewise bear the losses if any. 


In re Schofield Co., 2lb Fed. 4b, cited by the Audi¬ 
tor, the dispute was between the trustee in bankruptcy 
of the Contractor and the Surety; certainly as be- 
tween the Contractor and the Surety the fund belong- 
ed to the Surety. In re Schilling, 2b 1 Fed. 96(j, and in 
Fyttle vs. National Surety Company, 3 App. 1). C. 13(>. 
cited by the Auditor, the dispute was the same as 
In re Schofield Company, and these cases do not in 
any way aid in solving the instant question. 

In Fnited States, use of Fidelity National Bank vs. 


Bundle, 107 Fed. l ; 27, there was no fund to which a 
lien was sought to be established. The bank paid cer¬ 
tain bills of the contractor; there was no assignment 
by the contractor of his rights to payment, but mate- 
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rial men assigned their claims to the lender and lab¬ 
orers did not. The court simply held that a*j to the 
assigned claims, the lender could recover against the 
Surety, but could not recover on account of the unas¬ 
signed labor payments. 

Appellee, in tin* court below, relied upon Southern 
Surety Company vs. Holden Company, 14 Fed. (2d) 
411. However, that case is not in point for there the 
Contractor did not make any assignment of the fund. 
In other words. Holden Company, which advanced 
money, was simply a general creditor. 

In State (*x rel. vs. Schleisinger 114 Ohio St. ‘>23, re¬ 
lied upon by the Surety, the facts were very sinjilar to 
the facts in this case and the majority opinion!of the 
court does support the contentions of the Surety. In 
that case there was a very strong dissenting opinion 

• • • i # 

by Judge Jones, in which Judge Day and Judgle Kin- 
kade concurred, and we submit that the reasoning of 
the dissenting opinion is sound. In the dissenting 
opinion it was stated, page 341 : 


i 

4< \Ve are utterly unable to see why a surety who 
has guaranteed against its principal’s default 
should avail itself of that default and recover as 
against a creditor who, had in good faith loaned 
its money to pay for labor and materials fur¬ 
nished that surety’s principal.” 

! 

It will be recalled that in that case there was as¬ 
signment bv the contractor to the lender of the iiioney 

i 

due the Contractor by the State, which corresponds to 
the assignment by the Contractor to the Bank iyi this 
case. 
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On “all fours” with the* instant case is Fidelity & 
Deposit Company vs. City of Stafford, 93 Kans, 539, 
where it was held that the bank was entitled to share 
proportionately with the Surety in the fund involved. 
That case is clearlv in line with all the Federal and 
Supreme Court cases, for as we have seen that these 
courts have been at great pains, where they decided 
against the bank, to point out that the proof “failed 
to show that the money was used in the job.” In the 
instant case the Bank, in effect, did just what tin* bank 
did in the Stafford case—that is, it took steps to keep 
control of the money it loaned and saw to its applica¬ 
tion, by requiring all checks to be signed by its Cash¬ 
ier, who before signing, consulted with the president 
of the bank. The Fidelity & Deposit Company vs. 
City of Stafford case is well considered and thorough¬ 
ly reviews the authorities upon the question present¬ 
ed. There the Court stated, p. 599: 


“Thisi case, however, must be determined by 
rules applicable to its own facts. The bank, in ef¬ 
fect, paid and took over $2,000 worth of labor and 
material claims, and the formality of giving Bor- 
tenlanger credit and taking his note is negligible. 
The contract price of the work, while not expressly 
alleged or shown, seems from the sum named 
in tlie bond to have been $27,500. The completion 
of the work cost $1,354.60 more, or $28,854.60 Had 
those labor and material men retained their 
claims they would have been entitled to look to the 
city for their pro rata share of the contract price, 
but the city could not be held liable for more for 
it did not agree to pay more than the contract 
price. The excess is $1,354.60, and it would not be 
fair or equitable* for tin* bank to lose its entire 








claim or for the plaintiff to collect the full ajmount 
of its claim. The city, without authority and over 
the protest of the surety, paid the bank’s clgirri in 
full, and the surety company may rightfully look 
to it and to the bank for the difference between 
the $2,000 and the pro rata portion thereof!which 
would have been enforceable against the citv bv 
the original holders of the claim paid by the bank 
had they retained them.” 

“The right of the plaintiff to step into the 
shoes of the contractor is fully recognized. Neith¬ 
er is it to be understood that he had authority 
to dispose of this right or to impair it by 1 is as¬ 
signment or order to the bank. But claims which 
the bank paid were not to be impaired or de- 
stroved because of the surety’s relation to the 
work and to the fund provided by the city to pay 
therefor. * * * But as between the ban|k, the 

city and the surety, the natural promptings of 
fairness as well as the rules of equity dictate that 
neither should profit to the disadvantage of 
either of the others.” 

As bearing upon the point in question, attention is 
invited to tin* case of Puget Sound State Bank vs; Gal- 
lucci, 82 Washington 445. That case is not exactly in 
point for the reason that the bond there given was in 
the terms of the statute there controlling, and the pro¬ 
visions of the bond are somewhat different fronj the 
provisions of tin* bond in this case. 

Based on the holding of the case of Fidelity & De- 
posit Company vs. City of Stafford, supra, and the 
clear inference of the Supreme Court cases heretofore 
referred to, it is clearly the law that where a contrac¬ 
tor borrows money to be used in a Government job, 
gives to the lender a power of attorney to collect from 


IS 


the Government, and the money is actually used in the 
job , the lender has an equitable lien upon the 1'und. 


The Auditor found that the Contractor failed to pay 
various claims for labor and materials furnished and 
that the Surety paid said claims in the sum of $6,- 
077.4S. The Bank paid claims in the sum of $3,800.00. 
The Surety was allowed $2,068.77. This sum should 
be divided proportionately between the Surety and the 
Receiver of the Bank. 


COXCUXSIOX 

It is needless to again review tin* facts or the law. Ft 
is earnestly uravd that as this is an equity cause, equi¬ 
ty should be done; that the Bank should be decreed to 
have an equitable lien, along with the Surety, upon the 
fund due by the Government to the Contractor, for the 
Surety has benefited by the payment of $3,800.00 made 
by the Bank: that the fund should be pro rated be¬ 
tween the Bank and the Suretv. 

It is submitted finally that the decree of the Su¬ 
preme Court of the District of Columbia should be re¬ 
versed. 

Respectfully submitted 

John Philip Hill, 
Francis W. Hill, Jr., 
Attorneys for Appellant. 

Hill. R OSS *v Hill. 

Of ('onnscl. 
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IN THE 


GUntteb States Court of Appeals 
for tbe Bistrict of Columbia 

April Term, 1934 j 

No. 6309 

j 

I 

- I 

I 

I 

John F. Moran, Receiver of the North Capitol 

Savings Bank j 

Appellant ! 

vs. 

I 

Guardian Casualty Company, Intervening! 

Petitioner, 1 

Appellee 

BRIEF ON BEHALF OF APPELLEE 

STATEMENT 

I 

We do not deem the facts in this case to be sufficiently 
stated by the appellant to enable us to discuss properly 
the question involved, and having this in mind the case 
may be stated as follows: 

The case is here on appeal from the decree of the c|ourt 
below in overruling the exceptions to the report of the 
Auditor of the Court and the confirming of the report. 

On December 23, 1930, Harry W. Stephens et al filed a 
bill of complaint against the Maryland-Montgonjiery 
Company, a corporation, in which it was alleged that the 



2 


Maryland-Montgomery Company was indebted to the 
plaintiff,, and that the total assets of the Company con¬ 
sisted of some equipment of little value and a claim against 
the United States in the sum of $4,018.00, the amount 
being due from the government to the Maryland-Mont- 
gomery Company on account of a contract between that 
Company and the United States for furnishing and placing 
a rip rap seawall along the Anacostia River in the District 
of Columbia ; that the Maryland-Montgomery Company 
had ceased to function as a corporation and the Court was 
asked to appoint a receiver for the purpose of collecting 
the assets of the Company, and that the amounts so 
collected be distributed in accordance with the equities 
and priorities established. (R. 1-7). 

On June 12, 1931, the appellant, the North Capitol 
Savings Bank, filed an intervening petition alleging that 
the government on August 23, 1930, was indebted to the 
Contractor in the sum of S4,01S.00 on account of the 
contract referred to in the bill of complaint and stating 
that the appellant had loaned to the Maryland-Mont¬ 
gomery Company S3,800.00 on the Company’s promissory 
note, and on said date executed a paper writing appointing 
P. Henrv Coates its attorney in fact to receive, indorse and 
collect in its name, checks drawn on the Treasurer of the 
United States. (R. 7). 

On October 21, 1931, the appellee, the Guardian 
Casualty Company, with leave of the Court, filed its 
intervening petition alleging that on May 12, 1930, at 
the request of the defendant, the Maryland-Montgomery 
Company, it became surety on a certain performance 
bond whereby the Maryland-Montgomery Company 
as principal and the petitioner as surety were held 
and firmly bound unto the United States of America 
in the sum of 821,000.00 in connection with a certain 
contract entered into by said defendant, Maryland- 
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Montgomery Company, with the United States of 
America, dated May 12, 1930, for furnishing and placing 
a rip rap seawall foundation along the Anacostia River at 
Washington, D. C. A copy of the bond was annexed to 
the intervenor’s petition and made a part thereof. It also 
alleged that in consideration of intervenor becoming surety 
on the bond, the Maryland-Montgomery Company 
agreed to indemnify the surety against all loss, costs, dam¬ 
ages, expenses, etc. and any and all liability thferefor, 
sustained or incurred by the surety by reason of its 
becoming surety on said bond and said Maryland- 
Montgomery Company agreed further to assign and 
did assign to the surety as collateral to secure the afore¬ 
said obligation of the said Maryland-Montgomery j Com¬ 
pany to the surety any and all percentages regained 
on account of said contract and any and all sumi that 
might be due under said contract at the time of any 
abandonment, forfeiture or breach thereof, or that there¬ 
after might become due, etc. The appellee, Guardian 
Casualty Company, also alleged it had paid to material 
men and laborers the total sum of $5,548.63, add in 
addition to said sum so paid there had been presented to 
it other claims in the sum of $1,806.12, and these cjlaims 
were being investigated by it and when the necdssary 
investigation had been made to determine their validity, 
etc. it w’ould pay, as required under the condition of its 
bond, so much of said claims as were properly due and 
payable. The appellee, in its intervening petition, qsked 
that it be decreed to be the assignee of said fund or to 

i 

have a lien upon the same for the purpose of bein£ re¬ 
imbursed for the amount paid by it under the obligation 
of its bond. (R. 19-24). 

A receiver was appointed and collected from the Upited 
States the sum of $4,068.05 due from the United States on 
account of said contract. (R. S3). 
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The Auditor found that the sum of S6,070.33 had been 
paid by the appellee, the Guardian Casualty Company, 
as surety, to materialmen and laborers as required under 
the condition of its bond. (R. 84.) 

The Auditor found that on May 12, 1930, a contract 
was entered into between the Maryland-Montgomery 
Company, Inc. and the United States whereby the 
Maryland-Montgomery Company for the consideration 
stated in the contract agreed to furnish all labor and 
material and perform all work required for the constructing 
of a rip rap seawall foundation along the Anacostia River 
at Washington, D. C. (R. 66); that to secure the perfor¬ 
mance of said contract and guarantee the payment of 
claims for labor, material and supplies furnished for the 
work required thereunder the said Maryland-Montgomery 
Company on said date procured from the said Guardian 
Casualty Company (appellee) a certain public contrac¬ 
tor's bond made and delivered to the United States; that 
to procure said bond said Maryland-Montgomery Com¬ 
pany on or before said date submitted the application to 
said Guardian Casualty Company stating therein, among 
other things, in substance, as follows: 

That in consideration of the Guardian Casualty Com¬ 
pany becoming surety on said bond, the contractor agreed 
to indemnify the surety against all loss, causes, damages, 
expenses and attorneys' fees paid whatever, and any and 
all liability therefor sustained or incurred by the Guardian 
Casualty Company by reason of its becoming surety on 
said bond, ^nd the contractor, the Maryland-Montgomery 
Company, Inc. agreed further to assign and did assign to 
the Guardian Casualty Company as collateral to secure 
the aforesaid obligations of the Maryland-Montgomery 
Company to the surety any and all percentages retained 
on account of said contract and any and all sums that 
might be due under said contract at the time of any 
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abandonment, forfeiture or breach thereof, or t^iat there¬ 
after might become due, as well as all machinel 
ment, plant, tools and materials belonging 
Maryland-Montgomery Company, Inc., and tjy it used 
about or upon the site of the work to be done under said 
contract or elsewhere, and also agreed that the Guardian 
Casualty Company should have the right tjo adjust, 
settle or compromise any claim, demand, suit or judgment 
upon said bond. (R. 66) 

The Maryland-Montgomery Company entered upon 
the execution of the contract and continued in Its execu¬ 
tion until about October 21, 1930, when the contract was 
terminated by the United States because of tlje breach 
thereof by the Maryland-Montgomery Compahy. 

The Auditor also found with respect to the claiim of the 
North Capitol Savings Bank that on or about September 
13, 1930, (four months after the said Guardian Casualty 
Company became surety on said contractor’s bond and 
one month and eight days before said contract was 
terminated by the United States because of the breach 
thereof by the said Maryland-Montgomery Company, as 
aforesaid), the said North Capitol Savings Banjc loaned 
the said Maryland-Montgomery Company S3,80(p.00, and 
that the said Maryland-Montgomery Company, as 
evidence of its indebtedness to said Bank, made and 
delivered, to the Bank its certain promissory (note for 
$3,800.00, dated September 13, 1930, and payable to the 
order of the Bank 30 days after date, or on demand, at the 
option of the holder; that said Maryland-Mon|tgomery 
Company at the same time, deposited with the I^ank and 
pledged as collateral security for the paymeni of the 
indebtedness evidenced by said note, its power of attorney, 
dated August 23, 1930, appointing P. Henry Coates 
(Cashier of the Bank and Treasurer of said Maryland- 
Montgomery Company), as attorney “to receive ,1 indorse 


ry, equip- 
to said 
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and collect checks in its name for whatever account, drawn on 
the Treasurer of the United States, and to give full discharge 
for same:” that no part of the principal of said note, or 
the interest thereon has been paid; that the said sum of 
$3,800.00 was loaned by said Bank to said Maryland- 
Montgomery Company for the express purpose of being 
used for labor and materials furnished by the said Mary- 
land-Montgomerv Company in the prosecution of its 
aforementioned contract with the United States; and that 
the greater part, if not all of the money so loaned by the 
Bank, was actually used by the said Maryland-Mont- 
gomery Company to pay for labor and materials furnished 
for the work provided for in said contract. (R. 75-76). 

The Auditor further found “It will be observed that 
there is no showing that any claims of laborers or 
materialmen were assigned to the North Capitol Savings 
Bank, or that it was the intention of the bank to take such 
assignments, or,to become substituted to the rights of any 
laborers or materialmen paid with the money loaned by 
it to said Maryland-Montgomery Company. In this 
respect, the present case resembles United States, to use 
of Fidelity Nat. Bank v. Rundle, 107 Fed. 227,” (R. 80). 
And the Auditor further found that the balance remaining 
in the hands of the Receiver after the payment of costs 
and expenses of the proceeding, including the allowance 
to said Receiver and his counsel and the expenses of this 
reference, should be distributed pro rata, to said Guardian 
Casualty Company, and The Central Armature Works, 
George E. Leonard, Murbeck’s Garage, Tri-State Truck¬ 
ing Company, H. L. Ryan, and Sites Hardward Company, 
whose claims are for labor and materials furnished for the 
work provided for in said contract the Auditor found had 
been duly proven in the amount set forth in Schedule “B” 
of the Auditor's report. (R. S2). 
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It will be noted that the appellant, the North Capitol 
Savings Bank, was under no obligation to make the loan, 
but acted as a mere volunteer in loaning the money to the 
contractor, the Maryland-Montgomery Company. Also 
it will be noted that there was no assignment to the 
appellant by the materialmen and laborers of their claims 
against the Maryland-Montgomery Company. Indeed, 
no such contention has been made by the appellant, the 
appellant alleging otherwise in his petition. (R. 8-9). 
There is no suggestion that the appellee, the Guaijdian 
Casualty Company, had any knowledge of the loaning of 
the money by the appellant to the Contractor. 

The assignments of error present the single question, 
whether the Surety, for the purpose of being reimbursed 
for the amount which it, under its bond, was obligated 
to pay out for work done and materials and supplies 
furnished in performing the contract, has a right whidh is 
superior or prior to any right of the appellant, a rpere 
volunteer, may have for money loaned to the contractor 
under an understanding that the money so loaned shduld 
be used in the payment of materialmen and laborers. ! 


ARGUMENT I 

I 

It is Well Settled That the Right of the Appellee, the Surety, 
to be Reimbursed Out of the Fund in Question is Superior to 
That of the Appellant, the North Capitol Savings Bank, Wl^ich 
Loaned Money to the Contractor, the Maryland-Montgomery 
Company. 

I 

The Auditor’s report and finding contain an exhaustive 
and illuminating discussion of the question, and the 
authorities cited in the report show that it is established 
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bevond anv controversy that where a contractor defaults 
and the surety is required to pay claims of materialmen 
and laborers the surety is entitled (1) to an equitable lien 
on anv money that mav be due the contractor from the 
Government and receive and apply the same on account 
of the sums such surety has paid to materialmen and 
laborers, (2) that such equitable lien begins from the date 
of the execution of the bond, (3) that it will take prece¬ 
dence of anv assignment of funds due from the Govern- 
ment to the contractor, (4) that such equitable lien never 
arises in favor of a mere volunteer, but the person who 
pays the debt must act on compulsion to save himself 
from loss by reason of a superior lien or claim on the part 
of the person who pays the debt. 

This principle is supported by a long and unbroken line 
of authorities. We desire to invite the Court’s attention 
to some oif the cases, cited by the Auditor, enunciating 
this principle. 

In Cox v. New England Equitable Insurance Co., 247 
Fed. 955, 8th Circuit Court held: (Syllabus) 

“A firm of contractors for a government building 
gave a bond conditioned, as required by statute, to 
pay all claims for materials and labor, and in order to 
obtain the surety agreed that, in case of its default, 
all sums then or thereafter due on its contract should 
be the property of the surety, to be credited on any 
indebtedness arising out of the obligation. They 
completed the building, but left claims for labor and 
materials unpaid. The government, without knowl¬ 
edge of such claims, made the final payment to a 
contractor, who paid it on an indebtedness to the 
bank, from which it was recovered by their trustee 
in bankruptcy, Held that, the fund having been 
traced and recovered, the surety, which had settled 
the claims covered bv its bond, was entitled to an 
equitable lien thereon, and to priority of payment 
over general creditors.” 
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In Hardaway v. National Surety Co., 211 U. S. 55^ 
court held: (Syllabus) 


the 


“The right of the surety on a bond for performance 
of a contract given under the act of August 13, 1894, 
C. 2S0, 28 Stat. 278, to be subrogated to the Icon- 
tractor’s claim for balances due from the government, 
is superior to that of one advancing money to] the 
contractor on assignment of such claim.” | 


In Hardaway & Powell v. National Surety Co., 
Fed. 465, the court at p. 473 said: 


150 


“The surety company’s equity of subrogatiojn is 
antecedent to any claim arising under the ilnere 
equitable assignment under which Hardaway <fc 
Powell claim. Prairie State Bank v. United States, 
164 U. S. 227; 17 Sup. Ct. 142, 41 L. Ed. 412; tfirst 
Nat. Bank v. City Trust Bank, 114 Fed. 529; Reid v. 
Pauly, 121 Fed. 652, 58 C. C. A. 152; Iiennin^sen 
v. United States, etc., Co., 143 Fed. 810, 74 C. C|. A. 
484. The application of that fund to the payment of 
claims for material and labor accruing before the 
assignment to Hardaway & Powell is something of 
which Hardaway & Powell cannot justly complain, 
inasmuch as any right of assignment is subordinate 
to the equity of the surety company to have the fijmd 
applied so as to relieve their liability.” 

In Columbia Digger Co. v. Rector, 215 Fed. 618, in 
dealing with this question the court held: (Syllabus) 

“Where defendants become sureties on a bond of 
certain contractors for the construction of a public 
improvement, they were equitably entitled to hive 
the installments of the price paid by the municipality 
applied to the payment of bills for materials, and 
materialmen, receiving payments with knowledge 
that the money was a part of the proceeds of the wo^k, 
were not bona fide purchasers, but were bound as]to 
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such sureties to apply the payments to the indebted¬ 
ness of the contractors for the materials used on that 
particular work, in accordance with the contractors’ 
direction.” 

In re Scofield Co., 215 Fed. 45, at p. 50, the court said: 

i 

“In making the payments it did the Fidelity 
Company discharged obligations due from the Scofield 
Company for the performance of which the Fidelity 
Company was bound under the obligation of its 
suretyship. When the Fidelity Company assumed 
the obligation of suretyship its equity at once com¬ 
menced with its obligation to see that the Scofield 
Company duly performed all the obligations which 
the contract with the government imposed upon it, 
including its obligation to promptly pay the laborers 
and materialmen."* * * 


After citing cases, the court further said: 

“These cases show that the equity of the surety 
who pays the debts arising under the contract will 
take precedence of any assignment of funds due from 
the government made by the contractor.” 

In Richards Brick Co. v. Rothwell, 18 App. D. C. 517, 
the Court in an exhaustive opinion considered and defined 
the rights of the surety as well as of those who furnish 
material, etc., under a government contract. The Court 
held that both the surety and the materialmen had an * 
equitable lien on the funds in the hands of the government, 
and pointed out that if the government holds in its hands 
any part of the money contracted to be paid for the work, 
and there remains unpaid claims for labor and materials 
furnished, it holds such fund as quasi trustee for the 
benefit of those entitled to receive it under the condition 
of the bond. 
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In re Schilling, 251 Fed. 966, at p. 969, it was daid: 

“The surety’s contentions that, by virtue of the 
provisions of the bankrupt partnership’s application for 
the performance bond, as well as on equitable prin¬ 
ciples, it is entitled to be subrogated to all tihe liens, 
rights, and remedies of the commissioners pf Stark 
County and of the laborers and materialmeiji, whose 
bills it has paid or may be required to pay, is un¬ 
doubtedly sound. * * * ” j 

I 

In Lyttle v. National Surety Co., 43 App. D. C. 136, at 
p. 140, in enunciating the settled doctrine of the right of a 
surety to priority the court said: I 

“We start, therefore, with the concession that a 
lien and right of subrogation exist in favotf of the 
surety company. That the surety company, as surety 
on the contract, could invoke the equitable cjloctrine 
of subrogation, is well settled. The principles upon 
which a surety may avail himself of this right are 
stated in A^tna L. Ins. Co. v. Middleport, 1^4 U. S. 
534, 31 L. ed. 537, 8 Sup. Ct. Rep. 625, as follows: 
“(1) That the persons seeking its benefit must have 
paid a debt due to a third party before he , can be 
substituted to that party’s rights; and (2) that in 
doing this he must not act as a mere volunteer, but on 
compulsion, to save himself from loss by reason of a 
superior lien or claim on the part of the person to 
whom he pays the debt, as in cases of sureties, prior 
mortgages, etc. The right is never accorded in equity 
to one who is a mere volunteer in paying a debt of 
one person to another.” 

“The surety company having a valid equitable lien 
on this fund, and being subrogated to the rights of 
the Government to the extent of being reimbursed 
for the amount advanced under its obligation as 
surety, it is not clear just what claims cofild be 
asserted by the trustee to have the matter adjudicated 
in the bankruptcy court. The lien of the isurety 
company against this fund was prior and superior to 
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any claim shown to exist against the contractor or 
trustee standing in his shoes. As against the con¬ 
tractor, and likewise against the trustee, the equity 
which existed in favor of the surety existed not from 
the date of bringing the present suit, but from the 
date of the bond. 

In Prairie State Bank v. United States, 164 U. S. 227, 
the court held: (Syllabus) 

“S. contracted with the United States in 18S8, to 
erect a custom-house at Galveston. H. was his surety 
on a bond to the United States for the faithful per¬ 
formance of that contract. The contract gave the 
government a right to retain a part of the price until 
the work (should be finished. In consideration of 
advances made, and to be made, by a bank, S. gave 
it in 1S90, written authoritv to receive from the 
United States the final contract payment so reserved. 
The Treasury declined to recognize this authority, 
but consented, on the request of the contractor, to 
forward, when due, a check for the final payment to 
the representative of the bank. Later S. defaulted in 
the performance of his contract, and H., as surety, 
without knowledge of what had taken place between 
the bank, the contractor and the Treasury, assumed 
performance of the contract obligations, and com¬ 
pleted the work, disbursing, in so doing, -without 
reimbursement, an amount in excess of the reserved 
final payment. The bank and H., each by a separate 
action, sought to recover that reserved sum from the 
government. The cases being heard together it is 
Held, that, 1 a claim against the government not being 
transferable, the rights of the parties are equitable 
only, and the equity, if any, of the bank in the re¬ 
served fund, being acquired in 1890, was subordinate 
to the equity of H. acquired in 1888.” 

The Court, at p. 230, said: 

“The question to be determined is which of the two 
contestants possesses a superior right to the fund. It 
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is self-evident that, considering the agreements 
between Sundberg & Company and the bank as an 
intended transfer pro tanto of the rights of the fatter 
to the results of the contract with the United States, 
such transfer would be void under Sec. 3477, i Rev. 
Stat. This position was not controverted in the 
discussion at bar, but it was asserted that as the bank 
had advanced money to complete the building an4 thus 
to enable Sundberg & Company to perform their 
contract obligations with the government, therefore 
the bank had an equitable lien upon the ten per cent 
retained by the government paramount to any lien 
in favor of Hitchcock, whose lien, it was contended, 
onlv arose from the date of his advances made to 
execute the contract upon Sundberg’s default. 

“Thus the respective contentions are as folfows: 
The Prairie Bank asserts an equitable lien in its f^vor, 
which it claims originated in February, 1890, afid is 
therefore paramount to Hitchcock's lien, which it is 
asserted arose only at the date of his advances. The 
claim of Hitchcock, on the other hand, is that his 
equity arose at the time he entered into the contract 
of suretyship, and therefore his right is prior in flate 
and paramount to that of the bank. 

“In considering those conflicting claims, it must be 

recognized at the outset that the terms of the original 

contract made by the United States with Sundoerg 

were in nowise affected or changed by the agreements 

subsequently made between Sundberg and the Prairie 

Bank. Not to so consider would be admitting the 

application of section 3477 on the one hand, and ihen 

immediately proceeding to deny its effect on the 

other. We shall, therefore, in examining the rights of 

the parties proceed upon the hypothesis that the 

contract made bv the United States remained in full 

«/ 

force and effect, and that the rights, if any, of fcioth 
parties to this controversy were subject to its t^rm. 

“That Hitchcock, as surety on the original contract, 
w T as entitled to assert the equitable doctrine of ab¬ 
rogation is elementary. That doctrine is derived 
from the civil law, and its requirements are, as stated 
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in JEtna Life Insurance Company v. Middleport, 
124 U. S. 534: “1, that the person seeking its benefits 
must have paid a debt due to a third party before he 
can be substituted to that party’s rights; and 2, that 
in doing this he must not act as a mere volunteer, but 
on compulsion, to save himself from loss by reason 
of a superior lien or claim on the part of the person to 
whom he pays the debt, as in the cases of sureties, 
prior mortgages, etc. The right is never accorded in 
equity to one who is a mere volunteer in paying a 
debt of one person to another. See authorities 
reviewed on pages 54S et seq. 

“As said by Chancellor Johnson in Gadsden v. 
Brown, Speer’s Eq. Car. 37, 41 (quoted and referred 
to approvingly in the opinion in Insurance Co. v. 
Middleport, just referred to), “The doctrine of sub¬ 
rogation is a pure unmixed equity, having its found¬ 
ation in the principles of natural justice, and from its 
very nature never could have been intended for the 
relief of those who were in any condition in which 
they were at liberty to elect whether they would or 
would not be bound; and, as far as I have been able to 
learn its history, it never has been so applied. If one 
with the perfect knowledge of the facts will part with 
his money, or bind himself by his contract in a 
sufficient consideration, any rule of law which would 
restore him his money or absolve him from his 
contract would subvert the rules of social order. It 
has been directed in its application exclusively to the 
relief of those that were already bound who could not 
but choose to abide the penalty.” 

“Applying the principles, which are so clearly 
settled by the foregoing authorities, to the case at bar, 
it is manifest that if the transaction in February, 
1890, by which the Prairie Bank acquired its alleged 
lien on the fund possessed the effect contended for 
by the bank, it would necessarily operate to alter and 
impair i rights acquired by the surety under the 
original contract. 

“Sundberg & Company could not transfer to the 
bank any greater rights in the fund than they 
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themselves possessed. Their rights were subordinate 
to those of the United States and the i sureties. 
Depending, therefore, solely upon rights claimed to 
have been derived in February, 1890, by express 
contract with Sundberg & Company, it necessarily 
results that the equity, if any, acquired by tfye Prairie 
Bank in the ten per cent fund then in existence and 
thereafter to arise was subordinate to the equity 
which had, in May, 1888, arisen in favdr of the 
surety Hitchcock.” 

I 

In the discussion at bar it was asserted that as the bank 
had advanced money to complete the building and thus 
to enable Sundberg & Company to perform their contract 
obligations with the government, therefore, they had an 
equitable lien on the ten per cent retained by thd govern¬ 
ment paramount to any lien in favor of Hitchcock whose 
lien, it was contended, only arose from the d$,te such 
advances were made to execute the contract upc|n Sund- 
berg’s default. This contention, it will be noted, ivas held 
untenable bv the court. 

In Henningsen v. United States Fidelity & Guaranty 
Company, 208 U. S. 404, at p. 409, dealing with the 
question involved here the court said: 

“Passing to the merits of the case, the Question 
turns upon the respective equities of the parties. 
Appellants concede that the bank was not! by the 
making of the loans to Henningsen entitled to 
subrogation to the rights, if any, of the United States 
or the laborers or material-men, and also that if the 
Guaranty Company is entitled to subrogatioi) to any 
right of the United States Government arising through 
the building contract, the bank can make no claim 
by reason of the assignment. 

“Henningsen, for we may leave Clive out ;of con¬ 
sideration, entered into a contract with the United 
States to construct buildings. The Guaranty Com¬ 
pany was surety on that contract. Its stipulation was 
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not merelv that the contractor should construct the 
buildings, but that he should pay promptly and in 
full all persons supplying labor and material in the 
prosecution! of the work contracted for. He did not 
make this payment, and the Guaranty Company, as 
surety, was compelled to and did made the payment. 
Is its equity superior to that of one who simply 
loaned money to the contractor to be by him used as 
he saw fit, either in the performance of his building 
contract or in any other way? We think it is. It paid 
the laborers and material-men and thus released the 
contractor from his obligations to them, and to the 
same extent released the Government from all 
equitable obligations to see that the laborers and 
supply men were paid. It did this not as a volunteer 
but by reason of contract obligations entered into 
before the commencement of the work. Prairie State 
Bank v. United States, 164 U. S. 227, is in point. 

It seems unnecessary to again review the author¬ 
ities. It is sufficient to say that we agree with the 
views of the Circuit Court of Appeals, expressed in its 
opinion, in the present case: 

“Whatever equity, if any, the bank had to the 
fund in question, arose solely by reason of the loans 
it made to Henningsen. Henningsen’s surety was, 
upon elementary principles, entitled to assert the 
equitable doctrine of subrogation: but it is equally 
clear that the bank was not, for it was a mere volun¬ 
teer, and under no legal obligation to loan its money. 
Prairie State Bank v. United States, 164 U. S. 227; 
Insurance Company v. Middleport, 124 U. S. 534; 
Sheldon on Subrogation; sec. 240; See also United 
States Fidelity Co. v. Kenyon, 204 U. S. 349, 356, 357. 

“The decree of the Circuit Court of Appeals is 
affirmed. ” 

In United States, Use of Fidelity National Bank v. 

Rundle, 107 Fed. 227, at p. 228, the court said: 

“An arrangement was made whereby the bank was 
to furnish him (the contractor) from five to ten 
thousand dollars, as might be required, to pay for 
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labor, and to pay what might be needed to carry the 
work along during the time between each estimate, 
for which the bank was to receive an assignment of 
the total amount due upon the contract, so that the 
money might be paid to the bank, and not pass 
through the contractor’s hands. It was 'arranged 
that the labor debts should be paid by tim^ checks, 
and that the bank should receive its compensation 
by discounting the time checks 3 per centum. This 
was the understanding as testified to by all the 
witnesses. Nothing was said in any of the conversa¬ 
tions concerning an assignment of the claims of 
laborers and material men to the bank, and none of 
such claims were in fact assigned to the bank, except 
the three claims mentioned in the verdict.; Those 
were claims for materials which had been furnished 
the contractor upon the guaranty of the bdnk, and 
after payment had been formally assigned) to the 
bank. The time checks for labor were, i|n form, 
certificates that the laborer had worked a designated 
number of days in a month named, at a certain rate 
per day, stating the amount due, containing upon 
their face the words, “Fidelity Bank, please pay,” 
and signed by Rundle. They were in effect checks 
upon the bank drawn by Rundle in favor of the lab¬ 
orers. The whole transaction, as it is detailed by all 
the witnesses, amounted to an agreement whereby 
the bank agreed to loan money to Rundle to carry 
out his contract, and to permit him to check out the 
loan as required to pay the laborers. When the time 
checks were paid by the bank they were indorsed as 
any other checks would have been indorsed by the 
payees. There is nothing in the circumstances to 
show an assignment to the bank of any of thqse time 
checks for labor or the orders for the payment of 
materialmen, or that it was the intention of tfye bank 
to take such assignments, or to become substituted 
to the rights of such payees. The answer j of the 
defendants in error distinctly placed in issue the 
allegation of the complaint that such accounts had 
been assigned to the bank. The testimony sustains 
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their denial, and shows that no assignment was made. 
Nor can it be claimed that the law will raise a pre¬ 
sumption of an assignment upon the facts in the 
case. It is true that an assignment may in some cases 
be made by parol, and that under certain circum¬ 
stances the presumption will arise that an assignment 
was intended solely from the nature of the trans¬ 
action. But in the circumstances of the present case 
we discover nothing upon which to rest such a 
presumptibn. The agreement was wholly between 
the contractor and the bank. The laborers and the 
material men were not parties to it. They took their 
checks and their orders to the bank as directed, and 
were there paid. The checks and orders were indorsed 
as evidences of payment, and for no other purpose, 
and the bank retained them as vouchers. In this 
there was no assignment. Martin v. Railroad Co., 
62 Mich. 458, 29 N. W. 40; Dudlev v. Railway Co., 
65 Mich. 655, 32 X. W. SS4.” 

It will be noted that in the above case, as in the instant 
case, the laborers were not parties to the arrangement 
between the bank and the contractor. Therefore, the 
court held that there was no assignment of their claims to 
the bank and that the money constituted a loan from the 
bank. Recognizing the settled rule that a debt paid by 
one who is under no legal compulsion to pay it does not 
give rise to a lien in his favor, the bank in the above case 
advanced the contention that there had been an assign¬ 
ment of the claims. But this question, it will be observed, 
was resolved against it, the court saying that the laborers 
were not parties to the assignment between the bank and 
the contractor. 

In Maryland Casualty Co. v. City of Cincinnati et al, 
291 Fed. 825, at p. 832, the court said: 

“It has been heretofore held that the doctrine of 
subrogation put the casualty company ahead of the 
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bank. The bank was under no compulsion to loaD 
money to Foley. Its act in so doing was voluntary; 
therefore, even though the money which it lcianed 
went into the work, nevertheless it could ndt be 
subrogated to the rights of materialmen or labbrers 
generally as against the casualty company, d’hich 
furnished funds under the compulsion of its bdnd.” 

The court in the above case held even though the money 
which was loaned went into the work, nevertheless] the 
bank could not be subrogated to the rights of materialmen 
and laborers generally as against the casualty company. 

In Wasco County v. New England Equitable Ins.j Co. 
(Oregon) 172 Pac. 126, the court said: j 

“The equity which the surety has in such funcjs as 
are retained, under the agreement with the contractor, 
has its inception at the time when the surety enters 
into the contract of suretyship, and hence the con¬ 
tractor can neither supplant this equity nor strip it 
of its priority by borrowing money from some person 
not obliged to lend, as assigning the funds to secure 
the loan. 

“When the bank loaned its money it knew 
before Cromer entered upon the performance of his 
contract he had given a bond signed by a surety, b^d 
that the law required the county to reserve 25 per 
cent of each monthly estimate. From the dat^ of 
the contract of suretyship the bank was bounc^ to 
know that the insurance company had an equity in 
the funds to be reserved; and when the bank loaned 
its money it did something that it was not obliged to 
do, and it must be deemed to have acted with a fijlly 
knowledge of the right of the surety. The contractor 
and the bank could not create a lien in favor of the 
bank upon the reserved fund and make it paramount 
to a prior and then existing lien of the surety.” 

The court in that case followed the long line of capes 
holding that the bank lending its money did something 
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it was not obliged to do, and it must be deemed to have 
acted with the full knowledge of the rights of the surety 
and that the contractor and the bank could not create 
a lien in favor of the bank upon the reserve fund and make 
it paramount to a prior and then existing lien of the surety. 

In Southern Surety Co. v. Holden Co., 14 Fed. (2d) 
411, at p. 413, the court said: 

“The general rule is that the right of subrogation of 
a bonding company, acting as surety on a contractor's 
bond, which has completed the work of the defaulting 
contractor, relates back to the time of the original 
contract by the contractor, and is superior to the 
equity, if any, of a party loaning money to the con¬ 
tractor, even though the money loaned is used to pay 
for materials actually used in the work.” 

In the above case, it will be noted, it was expressly held 
that the right of the surety is superior in equity of a party 
loaning money to a contractor even though the money 
loaned is used to pay for materials actually used in the 
work. 

In State, ex rel, v. Schleisinger, 114 Ohio St. 323, it was 
held: 

“That a surety on the bond of a contractor for 
public work, who completes the work after abandon¬ 
ment by the contractor, is subrogated to all the rights 
of the state in the fund remaining at the time of 
declaration of forfeiture, and entitled to priority of 
payment of the balance of said fund as against the 
assignee of such contractor, to whom the balance of 
said fund has been assigned to secure loans received 
by him, the proceeds of which were used in making 
payment of the claims of laborers and materialmen, 
even though the surety on such bond was obligated 
to pay all claims of laborers and materialmen, and 
even though such money was loaned and such claims 
paid before declaration and forfeiture.” 
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The above case is very fully discussed in the report of 
the Auditor and its facts are similar to the facts in the 
instant case and in its opinion the court held tjiat the 
surety was entitled to priority of payment as against the 
assignee of the contractor to whom the fund h^d been 
assigned to secure loans received by him, the proceeds of 
which were used in making payment of claims of laborers 
and materialmen. | 

As against the foregoing array of authorities, including 
additional authorities to the like effect cited by the 
Auditor in his report, that the right of the surety to the 
fund is superior to any right which a bank may h^ve for 
money loaned to a contractor to pay materialmen and 
laborers, the appellant cites and relies on the Case of 
Fidelity & Deposit Company v. Stafford, 93 Kan^. 939. 

An analysis of the Kansas case discloses that it is not 
only hopelessly at variance with the settled rule enunciated 
by the Federal Courts, including the Supreme Ccjurt of 
the United States, and the Court of Appeals of the District 
of Columbia, but, moreover, the case is easily distinguish¬ 
able from the case at bar. In the Kansas case the bank 
contended that it paid labor and material claims, receiving 
from the laborers and materialmen receipted bills therefor 
and that it, therefore, became the equitable assignee of 
such claims. The Court decided in favor of the contention 
of the bank that it was entitled to share proportionately 
in the fund, apparently basing its decision on the theory 
that there had been an equitable assignment of the claims. 
In the case at bar it is alleged in the petition 6f the 
appellant that the money was loaned by the bank to the 
contractor, the Maryland-Montgomery Company, Inc., 
and the Auditor in his report found the money had been 
so loaned, and that there had been no assignment tb the 
bank by the materialmen and laborers of their claims. 
(R. 80). Accordingly, in the case at bar it is not contended, 
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nor could it bd contended, that there had been an assign¬ 
ment of the claims by the laborers and materialmen to 
the appellant. 1 The transaction was entirely between the 
appellant and the contractor, and the materialmen and 
laborers were hot in any wise parties to it. In the case at 
bar the appellant relies solely in its intervening petition 
and its brief upon the so-called power of attorney and of 
the lending of the money as giving rise to its right to claim 
the lien. Had the contention been made that the appellant 
was an equitable assignee of the claims, such contention 
w’ould be directlv in contravention of the rule laid dow r n 
in the case of Fidelity National Bank v. Rundle, supra. 
In that case the court held in effect that where material- 
men and laborers were not parties to an assignment the 
bank had no lien for moneys advanced to pay such 
materialmen and laborers. 

The court in the Kansas case, after reviewing the cases, 
including the case of Prairie State Bank v. United States, 
supra, frankly stated it had reached its conclusion after 
carefully considering the authorities referred to, being 
disposed to differ from those which might lead to different 
results. 

We repeat, the Kansas case not only contravenes the 
settled rule, but the decision is based on facts entirely 
different from those appearing in the instant case. 

Apart from all that has just been said about the Kansas 
case not being applicable, its doctrine, we submit, has 
been modified, if, indeed, not overruled by the case of 
Weber Implement and Automobile Co. v. Duback, 132 
Kans. 309. In that case the court said: 

‘'The theory upon which the equitable lien is based 
is that the surety is compelled under its contract of 
suretyship, either to finish the contract by actually 
taking charge of the work, or to pay materialmen and 
laborers who have put their labor and material into 
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the work. It appearing that it is the credit and work 
of the surety company that makes it possible jfor the 
contract to be performed, then equity demands that 
the surety company should be reimbursed and shave a 
prior lien upon any fund due the contractor frpm the 
municipality.” 

i 

Appellant in its brief (p. 12-13) states that the Auditor 
cites only one case, State ex rel Schleisinger, 114 Ohio St. 
323, which holds that a lender who has given an assignment 
or advanced money to a contractor to use in a government 
job and the money is actually used in the prosecution of 
the work, does not have an equitable lien upon th4 fund. 
The appellant omits any reference to the case of prairie 
State Bank v. United States, supra, in which the 1 court 
said: 

“It is self-evident that, considering the agreements 
between Sundberg & Co. and the bank as an intended 
transfer pro tanto of the rights of the latter to the 
results of the contract with the United States stibject 
to transfer would be void under Sec. 3477 Rev. Stat. 
This position was not controverted in the discussion 
at bar, but it was asserted that as the bank had advanced 
money to complete the building and thus to enable 
Sundberg <i* Co. to perform their contract obligations 
with the government, therefore the bank had an equitable 
lien upon the ten per cent retained by the government 
paramount to any lien in favor of Hitchcock , whose lien, 
it was contended , only arose from the date of his advances 
made to execute the contract upon Sandberg’s default.” 

(italics ours). j 

I 

And to Maryland Casualty Co. v. City of Cincinnati pt al, 
291 Fed. at p. 832, where the court said: j 

“The bank was under no compulsion to loan n^oney 
to Foley. Its act in so doing was voluntary; therefore, 
even though the money which it loaned went int^ the 
work, nevertheless, it could not be subrogated tcj) the 
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rights of materialmen or laborers generally as against 
the casualty company, which furnished funds under 
compulsion of its bond.” 

And also to the Southern Surety Co. v. Holden Co., 14 
Fed. (2d) 411, in which the court said: 

“The general rule is that the right of subrogation of 
a bonding company, acting as surety on a con¬ 
tractor’s bond, which has completed the work of the 
defaulting contractor; relates back to the time of the 
original contract by the contractor, and is superior 
to the equity, if any, of a party loaning money to a 
contractor, even though the money loaned is used to 
pay for materials actually used in the work.” (italics 
ours). 

See also Massachusetts Bonding & Ins. Co. v. Ripley 
County Bank, 208 Mo. App. 560. 

The so-called assignment of the contractor to the appellant 
is void under sections 3477 and 3737 Revised Statutes. 

It is submitted that the so-called assignment of the 
contractor, the Maryland-Montgomery Company, to the 
appellant, is void under sections 3477 and 3737, and 
cannot serve to defeat the equitable lien of the appellant. 
U. S. v. Gillis, 95 U. S. 407; Hager v. Swayne, 149 U. S. 
247; Erwin v. U. S. 97 U. S. 392; Ball v. Halsell, 161 U. S. 
72; Prairie State Bank v. U. S., 164 U. S. 227. 

It is submitted, that by the overwhelming weight of 
authority the right of the appellee to the fund in question 
is superior to the right of the appellant for money loaned 
by it to the contractor. 

Also by the overwhelming weight of authority the rule 
is settled (1) that an equitable lien never arises in favor 
of a mere volunteer, but the person who pays the debt 
must act on compulsion to save himself by reason of a 
superior lien and (2) an agreement between a contractor 
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and a bank loaning money to be used in the work (floes not 
constitute an assignment of the claims. The assignment 
must be between the person whose debt is paid and the 
person who pays it and the Auditor held there was no 
assignment. 

The appellant bank was under no legal duty to loan its 
money, but the appellee surety was obligated ui|ider its 
bond to pay the claims of materialmen and laborers. 

i 

i 

CONCLUSION 

For the considerations presented, it is submitted, that 
the decree of the court below should be affirmed. 

Respectfully submitted, 

Edward S. Bailey, 

James C. Rogers 

Attorneys for Appellee. 














